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In a recent book chapter addressing the CISG’s operation in Australia, published last year with 
Sweet & Maxwell,1 I described the Convention’s local operation as a curious case. 
 
Why a curious case? 
 
Well, the CISG’s operation in Australia is simultaneously sophisticated and wanting.2  The fact that 
it is both of these things at once is fairly strange, given that an Australian delegation attended the 
Vienna Diplomatic Conference in 1980,3 the Australian government championed the CISG’s trade-
facilitation potential at the time it was adopted,4 and also given that Australia’s engagement with 
UNCITRAL’s international commercial arbitration texts has greatly improved in recent years.5 
 
There are several sophisticated aspects of the CISG’s operation in Australia.6  As I mentioned, 
Australia had important input into the Convention’s drafting.  Australia’s legal practitioners and 
academics have a long history of constructive engagement with the CISG via published scholarship: 
a number of them are involved with the live and pre-recorded presentations at this UN Day 
Seminar.  And the CISG is also accommodated within the Australian Consumer Law,7 just as it was 
within the Trade Practices Act 1974 (Cth) before it.8  The Australian Consumer Law’s consumer 
guarantees can’t be excluded by contract.9  However, they do give way to the CISG where it 

                                                           
* Dr Benjamin Hayward is a Senior Lecturer in the Department of Business Law and Taxation, Monash Business School, 
Monash University. 
1 Benjamin Hayward, ‘CISG as the Applicable Law: The Curious Case of Australia’ in Poomintr Sooksripaisarnkit and Sai 
Ramani Garimella (eds), Contracts for the International Sale of Goods: A Multidisciplinary Perspective (Sweet & 
Maxwell, 2019) 167. 
2 Ibid 169 [10.02]. 
3 See generally Elisabeth Haub School of Law, ‘Legislative History: 1980 Vienna Diplomatic Conference’, Albert H 
Kritzer CISG Database (Web Page, 2015) <https://iicl.law.pace.edu/cisg/page/legislative-history-1980-vienna-
diplomatic-conference>. 
4 Ian Govey and Christopher Staker, ‘Vienna Sales Convention Takes Effect in Australia Next Year’ (1988) 23(5) 
Australian Law News 19, 19. 
5 Andrea Anastasi, Benjamin Hayward and Stephanie Peta Brown, ‘An Internationalist Approach to Interpreting Private 
International Law?  Arbitration and Sales Law in Australia’ (2020) 44(1) Melbourne University Law Review 
(forthcoming). 
6 Hayward, ‘CISG as the Applicable Law’ (n 1) 174–80 [10.18]–[10.33]. 
7 Australian Consumer Law s 68.  The Australian Consumer Law is contained in the Competition and Consumer Act 
2010 (Cth) sch 2. 
8 Trade Practices Act 1974 (Cth) s 66A.  The Trade Practices Act 1974 (Cth) became the Competition and Consumer Act 
2010 (Cth) via the Trade Practices Amendment (Australian Consumer Law) Act (No 2) 2010 (Cth). 
9 Australian Consumer Law s 64; cf s 64A. 



2 
 

applies.10  Even though the CISG excludes consumer contracts from its sphere of application,11 the 
CISG and the Australian Consumer Law define consumer contracts in different ways.12  It’s 
therefore possible for a contract to be a consumer contract for the purposes of the Australian 
Consumer Law, whilst also being a non-consumer contract under the CISG.13  The CISG is meant to 
prevail over local law to the extent of its scope.14  The fact that the Australian Consumer Law 
recognises this by allowing the CISG to prevail over its otherwise-mandatory consumer guarantees 
is ‘remarkable’,15 and surprisingly sophisticated, given other aspects of the CISG’s Australian 
operation which are very wanting.16 
 
In that regard, we can identify a number of problematic aspects of CISG’s operation in this country: 
 First and foremost, and this is my focus for today, it is believed that there is a culture of 

automatic opt-outs in Australia.17 
 Secondly, much of Australia’s CISG case law displays the homeward trend, equating the 

CISG’s operation to our local Sale of Goods Acts.18 
 Thirdly, this homeward trend reasoning appears to be historically linked with the drafting of 

Australia’s State and Territory CISG legislation.  That legislation provides that the CISG 
prevails over local law to the extent of any inconsistency.19  This seems to have encouraged 
Australian courts to compare the Convention with local law.20 

 Fourthly, and finally for today, we have a very small number of CISG cases that have come 
before the Australian courts.21 

 
My remarks today address the topic ‘CISG opt-outs in Australia: fact or fiction, and what to do?’ 
 
While I’ve identified opt-outs as the first of four problematic aspects of the CISG’s Australian 
operation, we will see that opt-outs are actually intertwined with all of the other items on my list. 
 
Starting with the first point on that list, and this is my focus for today, it is believed that a culture of 
automatic CISG opt-outs exists in Australia.  Opt-outs are not necessarily objectionable.  What is a 

                                                           
10 Ibid s 68. 
11 Art. 2(a) CISG. 
12 Ibid; Australian Consumer Law ss 3(1)–(2).  See generally Hayward, ‘CISG as the Applicable Law’ (n 1) 177–8 [10.27]–
[10.28]. 
13 Hayward, ‘CISG as the Applicable Law’ (n 1) 178–80 [10.29]–[10.32]; Benjamin Hayward and Patricia Perlen, ‘The 
CISG in Australia: The Jigsaw Puzzle That Doesn’t Quite Fit’ (2011) 15(1) Vindobona Journal of International 
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14 See generally Ingeborg Schwenzer and Pascal Hachem, ‘Introduction to Articles 1–6’ in Ingeborg Schwenzer (ed), 
Schlechtriem & Schwenzer: Commentary on the UN Convention on the International Sale of Goods (CISG) (Oxford 
University Press, 4th ed, 2016) 17, 18–19 [3]–[4]. 
15 Marcus Jacobs, Katrin Cutbush-Sabine and Philip Bambagiotti, ‘The U.N. Convention for the International Sale of 
Goods (CISG) in Australia To-Date: An Illusive Quest for Global Harmonisation?’ (2002) 17(12) Mealey’s International 
Arbitration Report 24, 27 [4.7]. 
16 Hayward, ‘CISG as the Applicable Law’ (n 1) 177 [10.26]. 
17 Ibid 181–2 [10.35]–[10.36]. 
18 Ibid 182–5 [10.37]–[10.44]; Anastasi, Hayward and Brown (n 5).  See, eg, Playcorp Pty Ltd v Taiyo Kogyo Ltd [2003] 
VSC 108, [235], [245]; Castel Electronics Pty Ltd v Toshiba Singapore Pte Ltd [2010] FCA 1028, [123]; Castel Electronics 
Pty Ltd v Toshiba Singapore Pte Ltd (2011) 192 FCR 445, 460 [89]; Fryer Holdings Pty Ltd (in liq) v Liaoning MEC Group 
Co Ltd [2012] NSWSC 18, [19]. 
19 See, eg, Sale of Goods (Vienna Convention) Act 1986 (NSW) s 6; Goods Act 1958 (Vic) s 87. 
20 Hayward, ‘CISG as the Applicable Law’ (n 1) 182–5 [10.37]–[10.44]; Anastasi, Hayward and Brown (n 5).  See, eg, 
Playcorp Pty Ltd v Taiyo Kogyo Ltd [2003] VSC 108, [235], [245]. 
21 Anastasi, Hayward and Brown (n 5). 
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problem is where opt-out practices are standardised:22 that is, where they do not take into account 
the needs of particular contracts.  As Castellani points out, party autonomy is an essential 
component of the CISG given its commercial law context.23  Nevertheless, this assumes that opt-out 
decisions are properly reasoned, which may not always be the case in Australia according to current 
belief. 
 
While this belief was recently confirmed at the international level by Gustavo Moser’s Global 
Empirical Survey on Choice of Law,24 it is only anecdotally-based in Australia.  One of my contacts 
who previously worked in an Australian government department confirmed to me that their 
department’s contracts routinely excluded the CISG.  Others amongst us have had similar 
conversations regarding contract drafting in the private and public sectors, and may have direct 
experience with CISG-related choices of law.  But what we don’t yet have is empirical evidence 
confirming whether this anecdotal belief about automatic CISG opt-outs in Australia is true.25  
There is some countervailing anecdotal evidence.  For example, there have been two bulletins 
published recently by prominent Australian law firms discussing the CISG’s potential Australian 
application.26  They emphasise that clients need to give the Convention’s application reasoned 
consideration.  But the truth is, we just don’t know how much the CISG is being used in Australia, 
where it is being excluded, and why it’s being excluded.  I’m proposing to run a project in the 
Department of Business Law and Taxation at the Monash Business School, from next year, that will 
seek out this empirical evidence for the very first time.  I would be very interested in working with 
UNCCA members, as well as other practitioners tuning in today, in relation to this project. 
 
The fourth point on my list was the very few Australian cases addressing the CISG.  The Albert H 
Kritzer CISG Database, run by the Institute of International Commercial Law at Pace University, 
currently records only 28.27  While conducting research for a forthcoming Melbourne University 
Law Review article,28 I was able to identify a further 5 cases via the Lexis Advance database, 
bringing my known total to 33. 
 

                                                           
22 Ingeborg Schwenzer and Pascal Hachem, ‘Article 6’ in Ingeborg Schwenzer (ed), Schlechtriem & Schwenzer: 
Commentary on the UN Convention on the International Sale of Goods (CISG) (Oxford University Press, 4th ed, 2016) 
101, 106 [11]. 
23 Luca Castellani, ‘Foreword’ in Ingeborg Schwenzer and Lisa Spagnolo (eds), State of Play: The 3rd Annual MAA 
Schlechtriem CISG Conference (Eleven International Publishing, 2012) vii, ix. 
24 Gustavo Moser, Rethinking Choice of Law in Cross-Border Sales (Eleven International Publishing, 2018) 87–9. 
25 Hayward, ‘CISG as the Applicable Law’ (n 1) 181 [10.35]; Lisa Spagnolo, ‘The Last Outpost: Automatic CISG Opt Outs, 
Misapplications and the Costs of Ignoring the Vienna Sales Convention for Australian Lawyers’ (2009) 10(1) Melbourne 
Journal of International Law 141, 162–3, n 110; Brooke Marshall, ‘Australia’ in Daniel Girsberger et al (eds), Choice of 
Law in International Commercial Contracts: Global Perspectives on the Hague Principles (Oxford University Press, 
forthcoming) [4.01] n 4; Anastasi, Hayward and Brown (n 5).  See also Benjamin Hayward, Conflict of Laws and Arbitral 
Discretion: The Closest Connection Test (Oxford University Press, 2017) 134–5 [3.94]. 
26 Bronwyn Lincoln, ‘The UN CISG and its Implications for Australian Businesses During the COVID-19 Pandemic’, Corrs 
Insights (Web Page, 21 May 2020) <https://corrs.com.au/insights/the-un-cisg-and-its-implications-for-australian-
businesses-during-the-covid-19-pandemic>; Monique Carroll, Simon Brown and Scott Langford, ‘To Exclude or Not to 
Exclude the “Vienna Convention” / CISG’, King & Wood Mallesons Insights (Web Page, 1 November 2017) 
<https://www.kwm.com/en/au/knowledge/insights/vienna-convention-cisg-international-sale-goods-contract-
exclude-20171030>.  See also Bradbury Legal, ‘The Vienna Convention: All About Opting Out’, Contract Issues (Web 
Page, February 2016) <http://www.bradburylegal.com.au/the-vienna-convention-all-about-opting-out/>. 
27 Determined by searching for ‘Australia’ in the ‘Jurisdiction’ field, using the case law search form: Elisabeth Haub 
School of Law, ‘Search Cases in the CISG Database’, Albert H Kritzer CISG Database (Web Page) 
<https://iicl.law.pace.edu/cisg/search/cases>.  Free database registration is required to access the database’s case law 
search functionality. 
28 Anastasi, Hayward and Brown (n 5). 
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Even still, some of these are appeal decisions, some of these involve parties excluding the CISG, 
and still others just mention the CISG in passing for one reason or another.29  A much smaller 
number than the total of 33 are unique cases that directly apply the CISG.  This issue as to the small 
number of Australian CISG cases is intertwined with our perceived opt-out culture.  As Spagnolo 
points out, it may very well reflect routine opt-out practices.30  If Australian businesses are 
excluding the CISG from their contracts, it stands to reason that few CISG cases will come before 
the Australian courts.31  Jacobs, Cutbush-Sabine and Bambagiotti offer an alternative view: 
suggesting that Australia’s low case numbers may (in part) reflect the tendency of international 
sales law disputes to be resolved via arbitration.32  Spagnolo has expressed doubt about this view.33  
Empirical evidence post-dating both publications, collected via the University of Basel’s Global 
Sales Law Project, concluded that international commercial arbitration is the primary forum for 
resolving trade disputes.34  Again, although we can make educated guesses, we just don’t know the 
real reason for the small number of Australian CISG cases, and whether our case numbers are 
related to automatic-opt out practices, unless empirical evidence is obtained. 
 
The homeward trend, inspired by some unfortunate drafting in our State and Territory CISG Acts, is 
present in many of the Australian cases that do directly apply the CISG.  These were the second and 
third points on my list.  They also relate to opt-out trends, and the small number of Australian CISG 
cases.  The paucity of Australian case law, and its often-problematic reasoning, may be making it 
too risky to litigate CISG cases in this country – promoting settlement.  Settling disputes is no bad 
thing.  But in principle, applying the CISG in Australia should be no more difficult than applying 
our regular Sale of Goods Acts.  This is especially so given the vast amounts of interpretative 
materials that are freely available, online, on an open-access basis.35  The difficult state of 
Australia’s CISG case law may also be encouraging opt-out practices.  One respondent to Moser’s 
Global Empirical Survey on Choice of Law pointed out that the risk of different CISG 
interpretations being taken in different jurisdictions was their reason for opting out.36 
 
What this brings us to is a point in time where empirical evidence as to the actual CISG practices of 
Australian lawyers and businesspeople is needed.  This is evidence that my future research will seek 
to secure.  Whilst we might think of lawyers as being best placed to provide this kind of evidence, it 
is important to consider merchants’ perspectives too.  As Professor Schroeter has pointed out, their 
voice is mostly absent in existing opt-out studies carried out elsewhere in the world.37 
 
When we have that evidence, we can start to work out what to do. 
 

                                                           
29 Ibid. 
30 Spagnolo (n 25) 159–60. 
31 Though as Professor Schroeter pointed out during the question time following this presentation, this view does not 
take into account the possibility of Australian parties being involved in foreign CISG cases. 
32 Jacobs, Cutbush-Sabine and Bambagiotti (n 15) [2.3(a)]. 
33 Spagnolo (n 25) 159–60. 
34 Ingeborg Schwenzer and Christopher Kee, ‘International Sales Law: The Actual Practice’ (2011) 29(3) Penn State 
International Law Review 425, 431–2, 437. 
35 See, eg, Elisabeth Haub School of Law, ‘Albert H Kritzer CISG Database’, Institute of International Commercial Law 
(Web Page) <https://iicl.law.pace.edu/cisg/cisg>; Ulrich Schroeter (ed), ‘CISG-online’, University of Basel (Web Page, 
2020) <http://www.cisg-online.org/home>.  See also Camilla Baasch Andersen, ‘Furthering the Uniform Application of 
the CISG: Sources of Law on the Internet’ (1998) 10(2) Pace International Law Review 403. 
36 Moser (n 24) 72–3. 
37 Ulrich Schroeter, ‘Empirical Evidence of Courts’ and Counsels’ Approach to the CISG (With Some Remarks on 
Professional Liability)’ in Larry DiMatteo (ed), International Sales Law: A Global Challenge (Cambridge University Press, 
2014) 649, 659. 
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It’s really interesting to see that Australian courts have very effectively engaged with our 
international commercial arbitration laws in recent years.38  Those laws are also based on 
UNCITRAL instruments,39 and are governed by internationally-minded interpretative rules similar 
to those in the CISG.40  It may be that supplementary provisions in Australia’s CISG Acts, like the 
one in the International Arbitration Act 1974 (Cth) permitting reference to UNCITRAL materials 
for interpretative purposes,41 would be useful.42  A provision like this might encourage 
internationally-minded interpretations of the CISG in the case law, which in turn might encourage 
parties to give the CISG’s application reasoned consideration at the drafting stage. 
 
We might also think about removing the inconsistency provisions from Australia’s CISG Acts.43  
These provisions seem to be at the root of much of Australia’s homeward trend case law.  Again, 
ensuring a more internationally-minded interpretation of the Convention when disputes arise might 
encourage consideration of the CISG’s potential application at the front end. 
 
And if law reform does take place, it would be useful to emphasise the need to interpret the CISG 
autonomously in relevant explanatory memoranda and in Hansard.44  In my recent book chapter, I 
analysed these parliamentary materials in relation to Victoria’s and New South Wales’ CISG 
legislation.45  They offer little to no interpretative assistance.  In particular, when the Sale of Goods 
(Vienna Convention) Act 1987 (Vic) was repealed and re-enacted as part of the Goods Act 1958 
(Vic) in 2010, no detailed or critical analysis of the CISG’s local operation was undertaken at all in 
the relevant parliamentary materials.46  This was despite Spagnolo forcefully pointing out the 
difficult state of Australia’s CISG case law, including with reference to the CISG Acts’ 
inconsistency provisions, just one year earlier.47  
 
If empirical evidence relating to actual CISG practices in Australia can be secured, we can use it to 
develop evidence-based responses.  These may or may not include the options I’ve outlined today: 
the actual evidence will disclose what is best to do.  When responding, we need to keep in mind that 
while automatic opt-outs are undesirable, the goal is not to promote blind adherence to the CISG 
either.48  Like all bodies of substantive law, the CISG has both strengths49 and weaknesses.50  The 
goal is to bring about a situation where the CISG is given reasoned consideration, and where 
educated decisions about its exclusion are made.  If we can reach this point, that is when we might 
see the CISG better achieving its mission of supporting trade in this jurisdiction.51 
 
Thank you for your attention.  I’ll look forward to following up on any comments that might be 
offered during question time, at the end of today’s sessions. 

                                                           
38 Anastasi, Hayward and Brown (n 5). 
39 UNCITRAL Model Law on International Commercial Arbitration, adopted 21 June 1985, with amendments as 
adopted 7 July 2006; Convention on the Recognition and Enforcement of Foreign Arbitral Awards, opened for signature 
10 June 1958, 330 UNTS 3 (entered into force 7 June 1959).  See International Arbitration Act 1974 (Cth) ss 3–14, 16, 
sch 1, sch 2. 
40 Anastasi, Hayward and Brown (n 5).  See Art. 7(1) CISG. 
41 International Arbitration Act 1974 (Cth) s 17(1). 
42 Anastasi, Hayward and Brown (n 5). 
43 Ibid. 
44 Ibid. 
45 Hayward, ‘CISG as the Applicable Law’ (n 1) 172–4 [10.12]–[10.17]. 
46 Ibid 173–4 [10.17]. 
47 Spagnolo (n 25) 167–207. 
48 Moser (n 24) 171. 
49 Schwenzer and Hachem, ‘Article 6’ (n 22) 106 [11]. 
50 Moser (n 24) 171. 
51 See generally Preamble [3] CISG. 


