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I  INTRODUCTION 
 
Though the People’s Republic of China was an original Contracting State to the United 
Nations Convention on Contracts for the International Sale of Goods (the ‘CISG’, or 
‘Convention’),1 the Convention does not yet extend to the Hong Kong Special Administrative 
Region.  This Submission has been prepared in response to the consultation process, currently 
being undertaken by the Department of Justice of Hong Kong, concerning this issue. 
 
In this Submission, the term ‘Consultation Paper’ is used as a shorthand reference to the 
Department of Justice of Hong Kong’s ‘Consultation Paper on the Proposed Application of 
the United Nations Convention on Contracts for the International Sale of Goods to the Hong 
Kong Special Administrative Region’.2 

                                                            
1 United Nations Convention on Contracts for the International Sale of Goods, opened for signature 11 April 
1980, 1489 UNTS 3 (entered into force 1 January 1988).  See United Nations, ‘Chapter X: International Trade 
and Development: United Nations Convention on Contracts for the International Sale of Goods, Vienna, 11 April 
1980’, United Nations Treaty Collection (Database, 2020) 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X‐10&chapter=10&lang=en>. 
2 Department of Justice of Hong Kong, ‘Consultation Paper on the Proposed Application of the United Nations 
Convention on Contracts for the International Sale of Goods to the Hong Kong Special Administrative Region’, 
UN Convention on Contracts for the International Sale of Goods (CISG) (2020) 
<https://www.doj.gov.hk/pdf/2020/CISG_Consultation_Paper_PDF.pdf>. 
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Much might be said about the CISG’s potential extension to the Hong Kong Special 
Administrative Region.  As is the case regarding the United Kingdom, Hong Kong’s adoption 
of the CISG would offer merchants an additional option when making choices of law, without 
imposing significant burdens on those wishing to remain bound by ordinary non-harmonised 
sales law:3 the form of words required to exclude the Convention pursuant to Art. 6 CISG is 
‘generally well known’.4  Hong Kong’s position as a leading arbitral seat in the Asia-Pacific 
region5 is also a matter of relevance, given the CISG’s special relationship with (and 
particular suitability for application in) arbitration.6 
 
Nevertheless, this Submission focuses on one particular issue, which is easily overlooked but 
which is of fundamental importance to the CISG’s potential application in Hong Kong: Hong 
Kong’s implementing legislation.  This Submission’s comments address the form of Hong 
Kong’s Draft CISG Bill, published by the Department of Justice of Hong Kong in its 
Consultation Paper.7 
 
No comment is made in this Submission about the appropriateness (or otherwise) of 
extending the Convention to the Hong Kong Special Administrative Region on the basis of an 
Art. 95 CISG reservation concerning Art. 1(1)(b) CISG.8  This matter requires evaluation of 
the CISG itself, and does not concern the form of Hong Kong’s implementing legislation.  
This Submission contains an Amended Draft CISG Bill and a Revised Draft Explanatory 
Memorandum which both reproduce the Consultation Paper’s existing references to the Art. 
95 CISG reservation.9  However, this follows only from the scope of this Submission, and 
should not be taken as an endorsement of that proposed reservation. 
 
Part II of this submission addresses Hong Kong’s Draft CISG Bill.  It begins by assessing the 
importance of Hong Kong’s implementing legislation, should the CISG be extended to the 
Special Administrative Region, and goes on to analyse the provisions of the existing Draft 
CISG Bill.  Part III puts that analysis into its broader international context, by comparing 
Hong Kong’s Draft CISG Bill with corresponding provisions in Australian law and in New 
Zealand law.  On the basis of this comparative analysis, Part IV recommends amendment of 
the Draft CISG Bill, and concludes.  Appendices 1 to 4 of this Submission contain an 
                                                            
3 See generally Benjamin Hayward, Bruno Zeller and Camilla Baasch Andersen, ‘The CISG and the United 
Kingdom: Exploring Coherency and Private International Law’ (2018) 67(3) International and Comparative Law 
Quarterly 607. 
4 Lisa Spagnolo, CISG Exclusion and Legal Efficiency (Kluwer, 2014) 98. 
5 School of International Arbitration, ‘2018 International Arbitration Survey: The Evolution of International 
Arbitration’, Research (Research Report, 2018) 9–10 
<http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018‐International‐Arbitration‐Survey‐‐‐The‐
Evolution‐of‐International‐Arbitration‐(2).PDF>; School of International Arbitration, ‘2015 International 
Arbitration Survey: Improvements and Innovations in International Arbitration’, Research (Research Report, 
2015) 11–12 
<http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf>. 
6 Loukas Mistelis, ‘Article 1’ in Stefan Kröll, Loukas Mistelis and Pilar Perales Viscasillas (eds), UN Convention on 
Contracts for the International Sale of Goods (CISG): A Commentary (CH Beck, Hart & Nomos, 2nd ed, 2018) 21, 
26 [18]; Loukas Mistelis, ‘CISG and Arbitration’ in André Janssen and Olaf Meyer (eds), CISG Methodology 
(Sellier European Law Publishers, 2009) 375, 386–91; André Janssen and Matthias Spilker, ‘The Application of 
the CISG in the World of International Commercial Arbitration’ (2013) 77(1) Rabel Journal of Comparative and 
International Private Law 131, 132–4; Ingeborg Schwenzer and Christopher Kee, ‘International Sales Law: The 
Actual Practice’ (2011) 29(3) Penn State International Law Review 425, 431–2, 437–8. 
7 Consultation Paper, 80 [4.16], 176–9. 
8 Consultation Paper, 79–80 [4.12]–[4.15]. 
9 Consultation Paper, 79–80 [4.12]–[4.15], 176–9. 
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Amended Draft CISG Bill and a Revised Draft Explanatory Memorandum.  Both reflect this 
Submission’s recommendations, as set out in Part IV. 
 

II  HONG KONG’S DRAFT CISG BILL 
 
This Submission specifically responds to Consultation Question 5, set out in the Department 
of Justice’s Consultation Paper as follows: 
 

Consultation Question 5: 
We welcome the public’s comments on the draft legislative provisions to implement the CISG 
in Hong Kong law (as attached to Annex 4.1 to the Consultation Paper).10 

 
A  The Importance of Hong Kong’s Implementing Legislation: Some Preliminary Remarks 

 
Part I of this Submission identified that Hong Kong’s implementing legislation is a matter of 
fundamental importance to the CISG’s potential Hong Kong application.  This is because 
such legislation mediates the relationship between the CISG’s dual natures: the CISG is a 
treaty, and is thus an instrument of public international law, but it is also domestic law when 
implemented in a specific legal system.11 
 
Contracting States to the CISG have a public international law obligation to ensure that the 
Convention is properly applied within their domestic legal systems:12 that is, applied in 
accordance with its original text, subject only to those reservations permitted by the 
Convention itself.13  A useful comparison, in this regard, can be drawn with the law of 
international commercial arbitration.  Hong Kong law implements the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (the ‘New York Convention’),14 
and arbitration-related case law emanating from the courts of Hong Kong has an excellent 
international reputation.  Nevertheless, elsewhere in the world, there are instances where 
States’ implementing legislation diverges from the New York Convention’s original text,15 
leading to judicial decisions that might be considered consistent with local law but which are 
inconsistent with the New York Convention’s international understanding.16 
 

B  An Analysis of Hong Kong’s Draft CISG Bill 
 
In its current form, Hong Kong’s Draft CISG Bill comprises four sections.  Section 1 
addresses the proposed Ordinance’s short title and commencement, whilst Section 2 is a 

                                                            
10 Consultation Paper, 80. 
11 Benjamin Hayward and Patricia Perlen, ‘The CISG in Australia: The Jigsaw Puzzle That Doesn’t Quite Fit’ 
(2011) 15(1) Vindobona Journal of International Commercial Law and Arbitration 119, 120–6. 
12 Renaud Sorieul, Emma Hatcher and Cyril Emery, ‘Possible Future Work by UNCITRAL in the Field of Contract 
Law: Preliminary Thoughts From the Secretariat’ (2013) 58(4) Villanova Law Review 491, 500, 503, 506. 
13 Art. 98 CISG. 
14 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, opened for signature 10 June 
1958, 330 UNTS 38 (entered into force 7 June 1959).  See Arbitration Ordinance (Hong Kong) cap 609, ss 87–
91. 
15 ICCA (ed), ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for Judges (ICCA, 
2011) 14. 
16 See, eg, IMC Aviation Solutions Pty Ltd v Altain Khuder LLC (2011) 38 VR 303, 314 [37], 317 [48], 346–52 
[153]–[187]; Albert Monichino, Luke Nottage and Diana Hu, ‘International Arbitration in Australia: Selected 
Case Notes and Trends’ (2012) 19 Australian International Law Journal 181, 199; Revised Explanatory 
Memorandum, Civil Law and Justice Legislation Amendment Bill 2018 (Cth) 68–9 [419]–[421]. 
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definitions section.  Sections 3 and 4 are the main operative provisions, and are of the most 
interest for the purposes of this Submission. 
 
The Consultation Paper identifies that Sections 3 and 4 are amongst the Bill’s ‘key 
provisions’.17  Section 3, according to the Consultation Paper, secures ‘the superiority of 
Convention law over local sales law when applicable’.18  Section 4(1) is then said to 
‘incorporat[e] the CISG into local law’.19  The text of these sections, as they appear in the 
existing Draft CISG bill, follows below: 
 

3.  Ordinance or Convention to prevail in event of inconsistency with other laws 
If there is any inconsistency between this Ordinance or the Convention and any other law, this 
Ordinance or the Convention prevails to the extent of the inconsistency. 
 
4.  Convention has force of law in Hong Kong 
(1)  The Convention (except subparagraph (1)(b) of its article 1) has the force of law in Hong 
Kong.20 

 
A close reading of these draft sections discloses a lack of alignment with their description, as 
contained in the body of the Consultation Paper.  Specifically, Section 3 includes an apparent 
qualification: the Ordinance or the Convention prevails over other Hong Kong law ‘[i]f there 
is any inconsistency’.  This qualified language also appears in the Consultation Paper’s Draft 
Explanatory Memorandum.21 
 
Australian experience, addressed in Part III of this Submission, supports the view that 
incorporating an inconsistency qualification into Hong Kong’s CISG Ordinance may be 
problematic.  This qualification has the potential to restrict the CISG’s ‘force of law’, 
otherwise established in the draft Section 4(1), even though that result might be genuinely 
unintentional. 
 
It is well-established that Art. 7(1) CISG requires the Convention to be given an autonomous 
interpretation: that is, its own interpretation which is uninfluenced by non-harmonised Hong 
Kong law (or any other non-harmonised State law) and which is ‘independent[…] from any 
domestic preconception’.22  The proposed inconsistency qualification would, however, invite 
Hong Kong’s courts to compare the CISG’s individual provisions with corresponding local 
law provisions when determining which of the two should apply.  This is not how the CISG is 
intended to operate, according to its international understanding.  The Convention applies, in 
its totality (though subject to permitted reservations), when its application criteria in Arts. 1–
6 and 100 CISG are satisfied.23 
 
A particularly-insightful interpretation of draft Section 3 might avoid this problem, if it is 
appreciated that Art. 7(1) CISG makes the entire Convention necessarily inconsistent with 

                                                            
17 Consultation Paper, 80 [4.16]. 
18 Consultation Paper, 80 [4.16]. 
19 Consultation Paper, 80 [4.16]. 
20 Consultation Paper, 177. 
21 Consultation Paper, 179 [5]. 
22 Ingeborg Schwenzer and Pascal Hachem, ‘Article 7’ in Ingeborg Schwenzer (ed), Schlechtriem & Schwenzer: 
Commentary on the UN Convention on the International Sale of Goods (CISG) (Oxford University Press, 4th ed, 
2016) 119, 122 [8]. 
23 Lisa Spagnolo, ‘The Last Outpost: Automatic CISG Opt Outs, Misapplications and the Costs of Ignoring the 
Vienna Sales Convention for Australian Lawyers’ (2009) 10(1) Melbourne Journal of International Law 141, 191. 
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non-harmonised Hong Kong sales law.24  Nevertheless, it cannot be assumed that Hong 
Kong’s courts will approach the CISG with the same internationalist spirit that they apply to 
its international commercial arbitration laws.  In Australia, for example, there is a marked 
difference in judicial approaches to the two bodies of law despite their shared international 
origins.25  The language used in draft Section 3 thus risks undermining the certainty and 
decreased transaction costs that are being sought by Hong Kong in examining the CISG’s 
potential extension to the Special Administrative Region.26 
 

III  THE AUSTRALIAN AND NEW ZEALAND CISG EXPERIENCES 
 
Comparing and contrasting Hong Kong’s Draft CISG Bill with Australian law and New 
Zealand law, respectively, is informative in further exploring the implications of draft Section 
3’s inconsistency qualification. 
 

A  Australia’s Legislation Implementing the CISG, and Relevant Case Law 
 
Australia acceded to the CISG on 17 March 1988, and the Convention came into force in 
Australia on 1 April 1989.27  Though the Commonwealth Constitution’s external affairs 
power28 would have allowed Australia’s Federal Parliament to pass legislation implementing 
the CISG, the decision was taken to give local effect to the Convention via uniform State and 
Territory laws instead.29  This decision reflected the fact that non-harmonised sales law is 
otherwise dealt with by State and Territory legislation, rather than by a Commonwealth Act. 
 
Like Hong Kong’s Draft CISG Bill, Australia’s CISG implementing Acts contain both 
‘inconsistency’30 and ‘force of law’31 provisions.  The State of Queensland’s legislation 

                                                            
24 Ibid 190–1. 
25 Andrea Anastasi, Benjamin Hayward and Stephanie Peta Brown, ‘An Internationalist Approach to 
Interpreting Private International Law: Arbitration and Sales Law in Australia’ (2020) 44(1) Melbourne 
University Law Review (forthcoming). 
26 Department of Justice of Hong Kong, ‘UN Convention on Contracts for the International Sale of Goods (CISG)’, 
The Government of the Hong Kong Special Administrative Region (4 August 2020) [2] 
<https://www.doj.gov.hk/eng/public/CISG.html>. 
27 United Nations (n 1); Art. 99(2) CISG. 
28 Commonwealth Constitution s 51(xxix). 
29 Ian Govey and Christopher Staker, ‘Vienna Sales Convention Takes Effect in Australia Next Year’ (1988) 23(5) 
Australian Law News 19, 19. 
30 Sale of Goods (Vienna Convention) Act 1987 (ACT) s 6; Sale of Goods (Vienna Convention) Act 1987 (NI) s 6; 
Sale of Goods (Vienna Convention) Act 1986 (NSW) s 6; Sale of Goods (Vienna Convention) Act 1987 (NT) s 6; 
Sale of Goods (Vienna Convention) Act 1986 (Qld) s 6; Sale of Goods (Vienna Convention) Act 1986 (SA) s 5; Sale 
of Goods (Vienna Convention) Act 1987 (Tas) s 6; Goods Act 1958 (Vic) s 87; Sale of Goods (Vienna Convention) 
Act 1986 (WA) s 6.  See also Sale of Goods (Vienna Convention) Act 1987 (Vic) s 6, as repealed by Consumer 
Affairs Legislation (Reform) Act 2010 (Vic) s 20. 
31 Sale of Goods (Vienna Convention) Act 1987 (ACT) s 5; Sale of Goods (Vienna Convention) Act 1987 (NI) s 5; 
Sale of Goods (Vienna Convention) Act 1986 (NSW) s 5; Sale of Goods (Vienna Convention) Act 1987 (NT) s 5; 
Sale of Goods (Vienna Convention) Act 1986 (Qld) s 5; Sale of Goods (Vienna Convention) Act 1986 (SA) s 4; Sale 
of Goods (Vienna Convention) Act 1987 (Tas) s 5; Goods Act 1958 (Vic) s 86; Sale of Goods (Vienna Convention) 
Act 1986 (WA) s 5.  See also Sale of Goods (Vienna Convention) Act 1987 (Vic) s 5, as repealed by Consumer 
Affairs Legislation (Reform) Act 2010 (Vic) s 20. 
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(including both of these provisions) forms the basis of model CISG legislation published by 
the Commonwealth Secretariat in 1991.32 
 
The Supreme Court of Victoria’s decision in Playcorp Pty Ltd v Taiyo Kogyo Ltd33 addressed 
the inconsistency provision previously contained in the Sale of Goods (Vienna Convention) 
Act 1987 (Vic) s 6.  That provision has since been re-enacted as the Goods Act 1958 (Vic) s 
87.  On that occasion, the Supreme Court of Victoria observed: 
 

[U]nder s 6 the provisions of the Convention prevail over any other law in force in Victoria to 
the extent of any inconsistency.  It was not suggested that there was any material difference or 
inconsistency between the provisions of art 35 and s 19(a) and (b) [of the Goods Act 1958 
(Vic)] and because of that and the way the case was conducted, it is unnecessary to consider 
whether there is.  As I understood it, counsel proceeded on the basis that there was no 
material difference or inconsistency.  As a matter of logic … s 6 would lead one to consider 
the Convention before the Goods Act.  Nothing turns on the fact that I have reversed that 
order in the present discussion.  I have simply followed the order in the pleadings.34 
 
[E]ither the Goods Act or the Convention applied to the sales contract … As I have stated, the 
Convention has the benefit of paramountcy over the Goods Act in the event of any 
inconsistency between the two.  As I have said, no such inconsistency was suggested, and 
having regard also to the way in which the case was conducted, it is appropriate to proceed on 
the basis that there is none.35 

 
As foreshadowed in Part II.B of this Submission, Playcorp’s analysis apparently supports the 
assessment of inconsistency on an article-by-article basis when determining the CISG’s 
application.  This is inconsistent with international understandings of the Convention’s 
operation.36  It is also not clear that Victoria’s inconsistency provision was even intended to 
have this effect: the provision is not addressed at all in the relevant legislative histories.37  
Moreover, Playcorp’s analysis ignores Art. 7(1) CISG’s requirement of autonomous 
interpretation.38  The Goods Act 1958 (Vic) ss 19(a)–(b), referred to by the Supreme Court, 
are part of Victoria’s non-harmonised sales law: addressing implied conditions relating to the 
particular purpose of goods and their merchantable quality.  Art. 35 CISG necessarily has its 
own, autonomous, meaning.39 
 
The fallacy of Playcorp’s reasoning, in this regard, is exposed by asking ‘just one simple 
question: could it credibly be, that when 62 [S]tates from across the world (and across all 
legal traditions) met in Vienna, they had specific (but unexpressed) aspects of Australian law 
in mind?’40 
 

                                                            
32 Muna Ndulo, The United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980): 
Explanatory Documentation Prepared for Commonwealth Jurisdictions (Commonwealth Secretariat, 1991) v, 
36–8. 
33 [2003] VSC 108. 
34 Ibid [235]. 
35 Ibid [245]. 
36 Spagnolo, ‘The Last Outpost’ (n 23) 191. 
37 Benjamin Hayward, ‘CISG as the Applicable Law: The Curious Case of Australia’ in Poomintr Sooksripaisarnkit 
and Sai Ramani Garimella (eds), Contracts for the International Sale of Goods: A Multidisciplinary Perspective 
(Sweet & Maxwell, 2019) 167, 172–4 [10.12]–[10.17], 184 [10.43]. 
38 Ibid 183 [10.41]. 
39 Ibid. 
40 Ibid 182 [10.38]. 
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To the best of my research, this is the only time that an Australian inconsistency provision 
has been addressed in the case law.  Nevertheless, the Supreme Court of Victoria’s reasoning 
in Playcorp appears to have tainted subsequent Australian case law by triggering an ongoing 
disregard for the CISG’s autonomous interpretation.41  Castel Electronics Pty Ltd v Toshiba 
Singapore Pte Ltd, both at trial42 and on appeal,43 repeated Playcorp’s assertion that Art. 35 
CISG is to be equated to the concepts of merchantable quality and fitness for purpose 
appearing in Australia’s non-harmonised sales law.  In turn, the first instance Castel decision 
was cited as authority for a similar proposition in Fryer Holdings Pty Ltd (in liq) v Liaoning 
MEC Group Co Ltd.44  This interpretative trend is inconsistent with Art. 7(1) CISG, and 
breaches Australia’s public international law obligations owed to other Contracting States of 
the Convention.45 
 
There is one difference, however, between the inconsistency provisions appearing in 
Australian law and their counterpart in Hong Kong’s Draft CISG Bill.  While Australia’s 
provisions refer to inconsistency between Australian law and the CISG,46 Hong Kong’s draft 
Section 3 refers to inconsistency between Hong Kong law and ‘this Ordinance or the 
Convention’.47  That the Ordinance itself would include draft Section 4(1)’s ‘force of law’ 
provision48 provides some scope for interpreting draft Section 3 differently to Australia’s 
corresponding provisions.  Nevertheless, ‘force of law’ provisions do exist in Australia’s 
implementing Acts49 (even if their inconsistency provisions don’t refer to those Acts in 
themselves), and Australian courts have not yet attempted to reconcile this interpretative 
tension. 
 
Despite this difference in Hong Kong’s Draft CISG Bill as compared to Australian law, the 
risk identified by this Submission remains.  That risk is exacerbated by Playcorp’s existence 
as a potentially-persuasive case law authority.  As a CISG Contracting State, ‘Australia (for 
better or worse) helps shape the world’s overall track record of CISG successes and 
failures’.50 
 
  

                                                            
41 Ibid 184 [10.42]. 
42 [2010] FCA 1028, [123]. 
43 (2011) 192 FCR 445, 460 [89]. 
44 [2012] NSWSC 18, [19]. 
45 Anastasi, Hayward and Brown (n 25).  See also Sorieul, Hatcher and Emery (n 12) 500, 503, 506. 
46 Sale of Goods (Vienna Convention) Act 1987 (ACT) s 6; Sale of Goods (Vienna Convention) Act 1987 (NI) s 6; 
Sale of Goods (Vienna Convention) Act 1986 (NSW) s 6; Sale of Goods (Vienna Convention) Act 1987 (NT) s 6; 
Sale of Goods (Vienna Convention) Act 1986 (Qld) s 6; Sale of Goods (Vienna Convention) Act 1986 (SA) s 5; Sale 
of Goods (Vienna Convention) Act 1987 (Tas) s 6; Goods Act 1958 (Vic) s 87; Sale of Goods (Vienna Convention) 
Act 1986 (WA) s 6. 
47 Consultation Paper, 177. 
48 Consultation Paper, 177. 
49 Sale of Goods (Vienna Convention) Act 1987 (ACT) s 5; Sale of Goods (Vienna Convention) Act 1987 (NI) s 5; 
Sale of Goods (Vienna Convention) Act 1986 (NSW) s 5; Sale of Goods (Vienna Convention) Act 1987 (NT) s 5; 
Sale of Goods (Vienna Convention) Act 1986 (Qld) s 5; Sale of Goods (Vienna Convention) Act 1986 (SA) s 4; Sale 
of Goods (Vienna Convention) Act 1987 (Tas) s 5; Goods Act 1958 (Vic) s 86; Sale of Goods (Vienna Convention) 
Act 1986 (WA) s 5. 
50 Hayward (n 37) 169 [10.03]. 
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B  New Zealand’s Legislation Implementing the CISG, and Relevant Case Law 
 
New Zealand acceded to the CISG on 22 September 1994, and the Convention came into 
force in that jurisdiction on 1 October 1995.51  The CISG was initially implemented in New 
Zealand via the Sale of Goods (United Nations Convention) Act 1994 (NZ).  More recently, 
that Act’s provisions were subsumed within the Contract and Commercial Law Act 2017 
(NZ). 
 
Like Hong Kong’s Draft CISG Bill, New Zealand’s implementing legislation includes a force 
of law provision.52  It does not, however, follow Australia’s model concerning inconsistency.  
Instead, the Contract and Commercial Law Act 2017 (NZ) s 205 provides: 
 

Convention to be code 
The provisions of the Convention, in relation to contracts to which the Convention applies, 
have effect in place of any other law of New Zealand that relates to contracts of sale of goods 
to the extent– 
(a)  that the law is concerned with any matter that is governed by the Convention; and 
(b)  that the application of the law is not expressly permitted by the Convention. 

 
The Sale of Goods (United Nations Convention) Act 1994 (NZ) similarly included a force of 
law provision,53 before setting out a near-identical code provision as follows: 
 

Convention to be a code 
The provisions of the Convention shall, in relation to contracts to which it applies, have effect 
in place of any other law of New Zealand relating to contracts of sale of goods to the extent– 
(a)  that the law is concerned with any matter that is governed by the Convention; and 
(b)  that the application of the law is not expressly permitted by the Convention.54 

 
These provisions coincide with a very different judicial approach to the CISG in New 
Zealand, as compared to Australia.  This is evidenced by the Smallmon litigation, New 
Zealand’s first dispute directly addressing the CISG’s operation.55  The New Zealand Court 
of Appeal, as well as the trial judge, expressly adverted to the CISG’s requirement of 
autonomous interpretation.  On appeal, the Court stated: 
 

Counsel for the Smallmons properly acknowledged that resort to authorities dealing with 
domestic law is not permissible.  This follows from the requirement in art 7, dealing with the 
interpretation of the Convention, to have regard to ‘its international character and to the need 
to promote uniformity in its application and the observance of good faith in international 
trade’.  Thus the Convention is to be given an autonomous interpretation requiring the 
Convention to be interpreted exclusively on its own terms and applying Convention-related 
decisions in overseas jurisdictions.56 

 

                                                            
51 United Nations (n 1); Art. 99(2) CISG. 
52 Contract and Commercial Law Act 2017 (NZ) s 204. 
53 Sale of Goods (United Nations Convention) Act 1994 (NZ) s 4, as repealed by Contract and Commercial Law 
Act 2017 (NZ) s 345(1)(j). 
54 Sale of Goods (United Nations Convention) Act 1994 (NZ) s 5, as repealed by Contract and Commercial Law 
Act 2017 (NZ) s 345(1)(j). 
55 Petra Butler, ‘The Use of the CISG in Domestic Law’ (2011) 15(1) Vindobona Journal of International 
Commercial Law and Arbitration 15, 28; Katrina Winsor, ‘CISG Applied’ [2011] (8) New Zealand Law Journal 
281, 281. 
56 Smallmon v Transport Sales Ltd [2012] 2 NZLR 109, 121 [39]. 
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We therefore propose to consider only the international authorities and articles in interpreting 
art 35(2).57 

 
Similarly, at trial, French J observed: 
 

The requirement imposed by Article 7(1) namely to have regard ‘to the international character 
of the convention and to the need to promote uniformity in application’ [sic] is generally 
accepted as establishing what has been called a principle of autonomous interpretation.  That 
means the Convention must be applied and interpreted exclusively on its own terms, having 
regard to the principles of the Convention and Convention-related decisions in overseas 
jurisdictions.  Recourse to domestic case law is to be avoided …58 

 
Counsel rely on Article 7(2) to justify citation of domestic law.  However, that only authorises 
reference to domestic law in order to fill gaps in interpretation.59 

 
This explicitly-internationally-minded approach to the CISG is admittedly not reflected in 
New Zealand’s most recent case law, as recorded on the Albert H Kritzer CISG Database.60  
In Nelson Honey & Marketing (NZ) Ltd v William Jacks & Co (Singapore) Private Ltd, the 
text of the CISG’s contract formation provisions was referred to, but without recourse to any 
other interpretative aids.61  This likely follows from the nature of that litigation.  Nelson 
Honey was a jurisdictional dispute, involving an application for the dismissal of proceedings.  
The High Court of New Zealand specifically noted that it was assessing contract formation on 
a ‘good arguable case’ standard only, and that ‘a definite position would be established’ 
should contract formation be ‘the subject of evidence at trial’.62  The only other New Zealand 
case post-dating Smallmon, Transdiesel Ltd v MTU America Ltd, involved an application to 
set aside two statutory demands.63  In that case, the relevant contracts’ choice of law clauses 
excluded the CISG.64  It was therefore unnecessary for the High Court of New Zealand to 
consider the Convention’s interpretation at all on that occasion. 
 
It is possible that New Zealand’s internationally-minded interpretative approach to the CISG, 
as reflected in the Smallmon cases, is a consequence of the way in which New Zealand’s 
CISG legislation is drafted.65  New Zealand’s code provision has a number of advantages 
over the provisions contained in Australia’s implementing Acts.  First, there is no reference to 
any concept of inconsistency.  Secondly, New Zealand’s model defines the displacement of 
non-harmonised sales law by reference to the CISG’s subject-matter scope.  It thereby avoids 
any implication that the Convention’s application is to be assessed on an article-by-article 
basis.  Furthermore, it picks up on Art. 7(2) CISG’s language,66 and recognises that the 
Convention itself sometimes defers to non-harmonised domestic law.67  These nuances are 
missing from Australia’s CISG implementing Acts. 

                                                            
57 Ibid 121 [41]. 
58 Smallmon v Transport Sales Ltd [2010] NZHC 1367, [88]. 
59 Ibid [89]. 
60 Pace Law School, ‘Albert H Kritzer CISG Database’, Pace University (Database) 
<https://www.iicl.law.pace.edu/cisg/cisg>. 
61 [2015] NZHC 1215, [51]–[64]. 
62 Ibid [63]. 
63 [2016] NZHC 280, [1]. 
64 Ibid [19]. 
65 Anastasi, Hayward and Brown (n 25). 
66 Hayward and Perlen (n 11) 129 n 62. 
67 Arts. 7(2), 28 CISG. 
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IV  RECOMMENDATIONS AND CONCLUSION 
 
On the basis of the analysis set out in Parts II–III of this Submission, it is recommended that 
Hong Kong’s Draft CISG Bill be amended as follows: 
 Delete draft Section 3; 
 Re-number draft Section 4 as draft Section 3; and 
 Add a new draft Section 4, based on the Contract and Commercial Law Act 2017 (NZ) s 

205 code provision. 
 
An Amended Draft CISG Bill, reflecting these recommendations, is contained in Appendix 1 
to this Submission.  Appendix 2 reproduces that Amended Draft CISG Bill, incorporating 
marked-up changes to the Consultation Paper’s original Draft CISG Bill.68  A Revised Draft 
Explanatory Memorandum is contained in Appendix 3, which also reflects these 
recommendations and which stands to better serve as an interpretative aid capable of securing 
the CISG’s intended benefits in Hong Kong.69  Appendix 4 reproduces that Revised Draft 
Explanatory Memorandum, incorporating marked-up changes to the Consultation Paper’s 
original version.70 
 
Much of the Department of Justice’s consultative process will likely focus on the CISG’s 
contents.  Nevertheless, the language used in any future implementing Ordinance will impact 
the degree to which the CISG achieves its objectives in Hong Kong.  Experience in Australia 
and in New Zealand bears out this observation.  It is hoped that this Submission will be useful 
in informing Hong Kong’s legislative process, should the decision be taken to extend the 
CISG’s application to the Hong Kong Special Administrative Region.  

                                                            
68 Consultation Paper, 176–8. 
69 Cf Anastasi, Hayward and Brown (n 25). 
70 Consultation Paper, 179. 
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APPENDIX 1: 
AN AMENDED DRAFT CISG BILL 

 
Consultation draft of 

 
Sale of Goods (United Nations Convention) Bill 

 
A Bill 

 
To 

 
Implement the United Nations Convention on Contracts for the International Sale of Goods; 
to apply the provisions of the Convention between the Mainland and Hong Kong; and to 
provide for related matters. 
 
Enacted by the Legislative Council. 
 
1.  Short title and commencement 
(1)  This Ordinance may be cited as the Sale of Goods (United Nations Convention) 
Ordinance. 
(2)  This Ordinance comes into operation on a day to be appointed by the Secretary for 
Justice by notice published in the Gazette. 
 
2.  Interpretation 
In this Ordinance– 
Contracting State (…) means a state that is a party to the Convention; 
Convention (…) means the United Nations Convention on Contracts for the International 
Sale of Goods done at Vienna on 11 April 1980, as set out in the Schedule; 
Mainland (…) means the part of China other than Hong Kong, Macao and Taiwan; 
territorial unit (…), in relation to a state that has 2 or more territorial units in which, 
according to its constitution, different systems of law are applicable in relation to the matters 
dealt with in the Convention, means each of the territorial units. 
 
3.  Convention has force of law in Hong Kong 
(1)  The Convention (except subparagraph (1)(b) of its article 1) has the force of law in Hong 
Kong. 
Note– 
The Convention applies only to contracts of sale of goods between parties whose places of 
business are in different states when the states are Contracting States.  See subparagraph 
(1)(a) of article 1 of the Convention. 
(2)  Despite Hong Kong being a territorial unit of China, the provisions of the Convention as 
it has effect under this Ordinance apply between the Mainland and Hong Kong as if the 
Mainland and Hong Kong were 2 different states and 2 different Contracting States. 
 
4.  Convention to be code 
The provisions of the Convention, in relation to contracts to which the Convention applies 
under section 3(1) or section 3(2) of this Ordinance, have effect in place of any other law of 
Hong Kong that relates to contracts of sale of goods to the extent– 
(1)  that the law is concerned with any matter that is governed by the Convention; and 
(2)  that the application of the law is not expressly permitted by the Convention. 
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Schedule 
 

[s. 2] 
United Nations Convention on Contracts for the International Sale of Goods 

[text of Convention to be inserted here] 
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APPENDIX 2: 
AN AMENDED DRAFT CISG BILL INCORPORATING MARKED-UP CHANGES 
 

Consultation draft of 
 

Sale of Goods (United Nations Convention) Bill 
 

A Bill 
 

To 
 

Implement the United Nations Convention on Contracts for the International Sale of Goods; 
to apply the provisions of the Convention between the Mainland and Hong Kong; and to 
provide for related matters. 
 
Enacted by the Legislative Council. 
 
1.  Short title and commencement 
(1)  This Ordinance may be cited as the Sale of Goods (United Nations Convention) 
Ordinance. 
(2)  This Ordinance comes into operation on a day to be appointed by the Secretary for 
Justice by notice published in the Gazette. 
 
2.  Interpretation 
In this Ordinance– 
Contracting State (…) means a state that is a party to the Convention; 
Convention (…) means the United Nations Convention on Contracts for the International 
Sale of Goods done at Vienna on 11 April 1980, as set out in the Schedule; 
Mainland (…) means the part of China other than Hong Kong, Macao and Taiwan; 
territorial unit (…), in relation to a state that has 2 or more territorial units in which, 
according to its constitution, different systems of law are applicable in relation to the matters 
dealt with in the Convention, means each of the territorial units. 
 
3.  Ordinance or Convention to prevail in event of inconsistency with other laws 
If there is any inconsistency between this Ordinance or the Convention and any other law, 
this Ordinance or the Convention prevails to the extent of the inconsistency. 
 
4.3.  Convention has force of law in Hong Kong 
(1)  The Convention (except subparagraph (1)(b) of its article 1) has the force of law in Hong 
Kong. 
Note– 
The Convention applies only to contracts of sale of goods between parties whose places of 
business are in different states when the states are Contracting States.  See subparagraph 
(1)(a) of article 1 of the Convention. 
(2)  Despite Hong Kong being a territorial unit of China, the provisions of the Convention as 
it has effect under this Ordinance apply between the Mainland and Hong Kong as if the 
Mainland and Hong Kong were 2 different states and 2 different Contracting States. 
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4.  Convention to be code 
The provisions of the Convention, in relation to contracts to which the Convention applies 
under section 3(1) or section 3(2) of this Ordinance, have effect in place of any other law of 
Hong Kong that relates to contracts of sale of goods to the extent– 
(1)  that the law is concerned with any matter that is governed by the Convention; and 
(2)  that the application of the law is not expressly permitted by the Convention. 
 
Schedule 
 

[s. 2] 
United Nations Convention on Contracts for the International Sale of Goods 

[text of Convention to be inserted here] 
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APPENDIX 3: 
A REVISED DRAFT EXPLANATORY MEMORANDUM 

 
Explanatory Memorandum 

 
1.  The United Nations Convention on Contracts for the International Sale of Goods (CISG) 
was done at Vienna on 11 April 1980. 
 
2.  The CISG provides a uniform text of law for international sale of goods.  The object of 
this Bill is to implement the CISG in Hong Kong. 
 
3.  Clause 1 sets out the short title.  If this Bill is passed, the Ordinance to be enacted 
(Ordinance) will come into operation on a day to be appointed by the Secretary for Justice by 
notice published in the Gazette. 
 
4.  Clause 2 defines terms for the interpretation of the Bill.  Though it is reproduced in a 
Schedule to the Bill, the CISG is subject to its own interpretative rules (contained in its article 
7) that differ from those applying to the body of the Ordinance to be enacted and other non-
harmonised Hong Kong Ordinances. 
 
5.  Clause 3(1) provides that the Convention (except subparagraph (1)(b) of its article 1) has 
the force of law in Hong Kong. 
 
6.  Clause 3(1) does not by itself have the effect of applying the CISG between different 
territorial units of the People’s Republic of China.  In view of the close economic ties 
between the Mainland and Hong Kong, to facilitate sale of goods between businesses in the 
two places, clause 3(2) is included to provide that the provisions of the CISG are to apply 
between the Mainland and Hong Kong. 
 
7.  Clause 4 complements clauses 3(1) and 3(2) by explaining that (where its application 
requirements are satisfied) the CISG excludes Hong Kong law’s application to the extent of 
its subject-matter scope: except where the CISG expressly permits Hong Kong law to be 
applied (pursuant to its articles 7(2) and 28). 
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APPENDIX 4: 
A REVISED DRAFT EXPLANATORY MEMORANDUM INCORPORATING 

MARKED-UP CHANGES 
 

Explanatory Memorandum 
 
1.  The United Nations Convention on Contracts for the International Sale of Goods (CISG) 
was done at Vienna on 11 April 1980. 
 
2.  The CISG provides a uniform text of law for international sale of goods.  The object of 
this Bill is to implement the CISG in Hong Kong. 
 
3.  Clause 1 sets out the short title.  If this Bill is passed, the Ordinance to be enacted 
(Ordinance) will come into operation on a day to be appointed by the Secretary for Justice by 
notice published in the Gazette. 
 
4.  Clause 2 defines terms for the interpretation of the Bill.  Though it is reproduced in a 
Schedule to the Bill, the CISG is subject to its own interpretative rules (contained in its article 
7) that differ from those applying to the body of the Ordinance to be enacted and other non-
harmonised Hong Kong Ordinances. 
 
5.  Clause 3 provides that the Ordinance or the Convention is to prevail if there is any 
inconsistency with any other law. 
 
6.5.  Clause 4(1)3(1) provides that the Convention (except subparagraph (1)(b) of its article 
1) has the force of law in Hong Kong. 
 
7.6.  Clause 4(1)3(1) does not by itself have the effect of applying the CISG between 
different territorial units of the People’s Republic of China.  In view of the close economic 
ties between the Mainland and Hong Kong, to facilitate sale of goods between businesses in 
the two places, clause 4(2)3(2) is included to provide that the provisions of the CISG are to 
apply between the Mainland and Hong Kong. 
 
7.  Clause 4 complements clauses 3(1) and 3(2) by explaining that (where its application 
requirements are satisfied) the CISG excludes Hong Kong law’s application to the extent of 
its subject-matter scope: except where the CISG expressly permits Hong Kong law to be 
applied (pursuant to its articles 7(2) and 28). 


