
 Electronic copy available at: http://ssrn.com/abstract=2520375 

CRIMINALISING PEOPLE SMUGGLING: PREVENTING OR 

GLOBALIZING HARM? 
 

 

Authors: 

 

Leanne Weber, 

Senior Lecturer in Criminology 

School of Social Sciences and International Studies 

The University of New South Wales 

l.weber@unsw.edu.au 

 

Michael Grewcock 

Lecturer in Criminology 

School of Law 

The University of New South Wales 

m.grewcock@unsw.edu.au 

 

 

Word count 5200 including references and endnotes 

 

Submitted to  The Routledge Handbook of Transnational Organized Crime 
 
Editors: F. Allum & S. Gilmour 
 

Forthcoming in 2011 

 

mailto:l.weber@unsw.edu.au
mailto:m.grewcock@unsw.edu.au


 Electronic copy available at: http://ssrn.com/abstract=2520375 

The unprecedented demand to cross borders is an ongoing challenge for developed 

states. In this chapter we argue that attempts to selectively prohibit transnational 

movements against a backdrop of continued pressure for cross border mobility has 

produced a range of damaging outcomes for both illegalized travellersi and the state. 

Focusing on policies aimed at preventing the arrival of forced migrantsii to Australia, 

we identify the iatrogenic effects of prohibitionist border policies, and question wheth

transnational cooperation against people smuggling is preventing or globalizing harm.  

er 

 

1. PROHIBITION AND POLICY IATROGENESIS 

Measures prohibiting popular and/or necessary human activities have a long and 

contested history. An historical analysis of prohibitionist policies against gambling, 

prostitution, and the sale of alcohol and other drugs in the United States by Woodiwiss 

and Hobbs (2009) identifies certain recurring themes. These include the rhetorical 

construction of the targeted behaviour as a unique and urgent threat; the promotion of 

illicit markets; exaggeration of the levels of control exercised by illicit organised 

groups; the development of new law enforcement bodies to combat them at local, then 

national and international levels; the transfer of organized crime policies across the 

Atlantic; and the eventual recognition of policy failure in the face of continuing demand 

for the targeted goods and behaviours. Similar observations have been made by many 

contemporary critics of criminalisation, most recently in an analysis of prohibitionist 

policies against psychotropic drugs by Ben Bowling.  

 

Bowling (2010) charts the role of police and governments in driving the globalisation of 

a crime control model characterized by massive expenditure on drugs policing and the 

relative neglect of demand-reducing strategies. He notes that these policies have been 

exported trans-nationally even while failing domestically, and draws on earlier work by 

Stanley Cohen to identify anti-drug smuggling policies as examples of criminal 

iatrogenesis. Cohen’s idea of policy iatrogenesis is adapted from medical contexts, in 

which the ‘cure’ turns out to cause more harm than the original complaint (Cohen 

1988).iii  Harmful social and physical effects from the criminalisation of psychotropic 

drugs may arise for individuals when they are not deterred from their substance use and 

are forced instead into reliance on a clandestine market. At a broader social and global 

 1



 Electronic copy available at: http://ssrn.com/abstract=2520375 

level, iatrogenic effects may be displaced geographically so that harms arising from 

prohibitionist policies are exported beyond state borders to an otherwise uninvolved 

population. Bowling identifies the redirection of trafficking routes and an associated 

‘spill over’ of armed violence and corruption into transit areas as examples of the 

globalisation of harm arising from prohibitionist drug policies. 

 

In this chapter we discuss Australian policies aimed at preventing people smuggling in 

light of the themes identified above. We note the supranational expansion of institutions 

recruited to enforce policies against people smuggling; the failure of prohibition to 

eradicate illegalized border crossing; the transnational export of Australian border 

policies despite their demonstrable shortcomings; and the iatrogenic effects of these 

policies in terms of the amplification of risks to illegalized travellers and significant 

costs to states. In drawing attention to these parallels we do not intend to equate the 

illicit transporting of people across borders in any substantive way with trafficking in 

psychotropic drugs or other prohibited goods and services.  Clearly the need or desire of 

people to cross borders against measures designed to prevent them, and the need or 

desire of individuals to consume prohibited substances are distinct behaviours, with 

very different aetiologies and implications.  However, we contend that contemporary 

anti-people smuggling policies share some broad contours with other policies 

prohibiting popular or necessary human activities which can be examined using similar 

critical frameworks. 

 

2. GLOBALISATION, FORCED MIGRATION AND SOVEREIGNTY 

Although undoubtedly a profound challenge for contemporary governments, an 

examination of global patterns does not support any simple interpretation of 

uncontrolled mobility as a unique and unmitigated threat to prosperity, security and 

national sovereignty. While the estimated number of international migrants at mid-year 

increased from 155.5 million in 1990 to 214 million in 2010, this still only constitutes 

3.1 percent of the world’s population (UNPD 2010). Internal migrants amount to almost 

four times the number of international migrants, and approximately two thirds of those 

who do cross borders remain in the developing world (UNDP 2009: 5-6). Similar 

patterns can be observed in relation to forced migrants. In 2009, 16.3 million people 
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were recognised as refugees, while a further 27.1 million were internally displaced 

(IOM 2010).  The countries of the less developed world, many of whom are not 

signatories to the United Nations Convention Relating to the Status of Refugees, 1951 

(henceforth the 1951 Convention), host by far the largest numbers of refugees and 

asylum seekers (see Table 1).  

 

<insert Table 1 somewhere here> 

 

Governments across the developed world have responded to the prospect of unregulated 

border crossing by erecting strong border defences. There are local and regional 

differences between these border protection regimes, but common features include: 

deliberate government strategies to make border protection a major domestic political 

issue in the context of more proscriptive labour migration policies; a qualified 

commitment to multiculturalism that emphasises the distinction between the legitimate 

(legal) and illegitimate (illegal) migrant; the militarisation of border control; a declared 

war against people smuggling/human trafficking as part of a broader fight against 

terrorism and transnational organised crime; the externalisation of border control 

including the creation of buffer zones, the use of transit camps and off-shore processing; 

an increased policing role for a range of state welfare agencies, the private sector and 

some NGOs; and the routine use of detention, removal and interdiction (Grewcock 

2009: 57). Perhaps most powerfully of all, the establishment of trans-nationally 

enforced visa regimes, and the collective exemption of certain ‘high risk’ nationalities 

or sub-national groups from easy access to visas, demarcates the boundary between the 

legally constructed categories of licit and illicit migrants.   

   

Those fleeing persecution represent a particular challenge to the project of regaining 

sovereign control over borders, as they are entitled to claim protection from states that 

are signatories to the 1951 Convention, provided they can gain access to status 

determination procedures and establish that they face persecution. The necessity for 

unlawful entry is anticipated in Article 31 of the 1951 Convention, which states that no 

penalty for illegal entry shall be imposed for those ‘coming directly from a territory 

where their life or freedom was threatened’. States justify their efforts to deny entry to 
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asylum seekers transiting through ‘safe third countries’ by a narrow reading of this 

provision. However, Article 14 of the Universal Declaration on Human Rights 

expresses a jus cogens right ‘to seek and to enjoy in other countries asylum from 

persecution’, which is at odds with blanket measures by states to pre-empt arrival. 

 

3. PEOPLE SMUGGLING AS ORGANISED CRIME 

Having removed legal avenues of border crossing for many groups, combating people 

smuggling has emerged as one of the key imperatives of the border policing strategies 

of western states. While people smuggling can be distinguished from human trafficking 

(Grewcock 2007), the two are generally linked as examples of transnational organised 

crime (see Aronowitz in this volume for a discussion of human trafficking). Thus, the 

2000 United Nations Convention on Transnational Organised Crime included two 

protocolsiv designed to facilitate transnational enforcement measures through the 

uniform criminalisation of activities related to organised breaches of border controls. As 

an instrument of enforcement, the Convention invokes wide ranging state powers 

designed to target various forms of criminal association and organisation. The targets 

can be relatively modest, given the broad definition of an organised criminal group as ‘a 

structured group of three or more persons, existing for a period of time and acting in 

concert with the aim of committing one or more serious crimes or offences’ (Article 2). 

Furthermore, the definition of migrant smuggling in Article 3(a) of the UN Smuggling 

Protocol as ‘the procurement, in order to obtain, directly or indirectly, a financial or 

other material benefit, of the illegal entry of a person into a State Party of which the 

person is not a national or a permanent resident’ encompasses a range of activities that 

fall short of actually crossing a border and can involve episodic, rather than tightly 

organised and ongoing relationships. The definition applies mainly to facilitating the 

movement of workers or refugees across national borders but provides limited insight 

into the socio-economic or humanitarian needs of either category; or the complex inter-

relationships between formal and informal migration (Grewcock 2009; Marfleet 2006; 

Pickering 2005).  

 

Nevertheless, within the transnational policing paradigm, people smuggling invariably 

is conceptualised as an egregious form of criminal activity and a threat to national 
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security. Most developed states have attempted to police smuggling outside their own 

borders with a view to containing illicit migration in bordering or transit states, mainly 

in the developing world.  The methods used include: providing resources and training to 

local policing agencies; joint policing operations; intelligence gathering and disruption 

activities; and naval interdiction and heavy penalties for people smuggling offences 

(Grewcock 2009; Pickering 2005). There is limited evidence to suggest that such 

measures have a significant deterrent effect. Furthermore, the policy focus on people 

smuggling raises a number of related questions. To what extent is people-smuggling a 

response to, rather than a driver of, illicit migration? Would opening up more formal 

migration routes eliminate or significantly undercut it? Does its designation as of a form 

of organised crime enable us to understand its operations? What are the human rights 

implications for smuggled migrants (especially asylum seekers) of anti-smuggling 

policing measures? Answering such questions in detail is beyond the scope of this 

chapter but what is clear is that people smuggling operates in circumstances where 

people have a desire, or more commonly are compelled, to move in circumstances 

where border controls obstruct or prevent that from happening. As a result, the 

prohibitions on border crossing for selected groups have fuelled a global market for 

people smuggling. According to Interpol, people smuggling has emerged as the third 

largest money-maker for organised crime syndicates after drug and gun trafficking 

(AFP 2001). One estimate put the value of the global trade in 2003 at more than 10 

billion US dollars (Wilkie 2003).  

 

4. CRIMINALISATION OF PEOPLE SMUGGLING IN AUSTRALIA 

In Australia, political concern about loss of border control has focused almost 

exclusively on the spontaneous arrival of asylum seekers by boat, although boat arrivals 

account for only a minority of asylum applicants. Australia operates a universal system 

of visas, backed up by sophisticated information systems. Visa controls are openly risk-

based, allocating automatic electronic travel authorities (ETAs) for a range of ‘low-risk’ 

countries, while requiring time consuming and expensive application procedures for 

suspect nationalities whose members are presumed to be likely to overstay or lodge 

asylum applications. According to the UNHCR figures shown in Table 1, Australia 

commits only a tiny fraction of its national wealth to support refugees, and barely 
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features on the world stage in terms of the numbers of refugees or asylum seekers 

hosted.  Even so, Australia’s record as one of only 20 nations to participate in organised 

refugee settlement programs has been often used to justify the imposition of targeted 

controls against so-called ‘queue jumpers’.  

 

The ‘Pacific Solution’ adopted by the Howard government in 2001 involved a full-scale 

military mobilisation that targeted irregular boat arrivals on Australia’s northwest coast 

(see map). The key elements of the policy were naval interception of unauthorised 

vessels; removal of passengers to off-shore detention centres in Papua New Guinea and 

Nauru; excision of a number of Australian islands from the ‘migration zone’v; the off-

shore processing of asylum applications; and the resettlement in other countries of 

refugees whose claims were accepted. These policies gave added momentum to the 

secretive people smuggling disruption program in which the Australian Federal Police 

(AFP) were already engaged in co-operation with the Indonesian National Police (Kevin 

2004; Marr and Wilkinson 2003). Combined with mandatory detention and the 

introduction of temporary protection visas for unauthorised arrivals subsequently found 

to be refugees, the Pacific Solution reinforced a policing paradigm in which people-

smuggling and those associated with it, are defined almost entirely in terms of serious 

criminality.  

 

<insert map around here> 

 

In 2008, the newly elected Labor government formally ended the Pacific Solution; 

abolished temporary protection visas and pledged to resettle successfully processed 

refugees in Australia.  However, the key elements of the Pacific Solution were retained:  

offshore detention and processing were relocated to the Australian territory of 

Christmas Island which, along with other potential island landfalls remains excised 

from Australia’s migration zone. This ongoing commitment to the externalisation of 

border controls underpins a renewed emphasis on the policing of people smuggling. The 

position of Ambassador for People Smuggling Issuesvi was also retained by the 

incoming Labor government, underscoring the priority being given to this issue as a 

matter of regional security. Considerable diplomatic and financial resources have been 
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committed to securing the support of the Indonesian government in a range of external 

border policing operations that include consolidation of regional cooperation through 

the Bali processvii; proposed new people smuggling legislation in Indonesia (Parliament 

of Australia 2010)viii; joint policing operations; and the expansion of Australian-funded 

immigration detention centres. In March 2010, the Australian Prime Minister and 

Indonesian President announced they had agreed ‘a bilateral framework for combating 

people smuggling’ (PMA 2010), the details of which have not been disclosed. At the 

same time, political rhetoric towards asylum seekers has notably softened, with 

criticism for unauthorised arrivals directed almost exclusively towards the ‘pernicious’ 

and ‘exploitative’ ‘scourge’ of people smuggling (Attorney-General’s Department 

2010). 

 

<Insert Table 2 about here> 

 

These developments have coincided with a renewed cycle of unauthorised boat arrivals 

into Australia. In 2007-2008, three vessels arrived carrying 25 asylum seekers. This 

increased to 23 vessels carrying 1003 in 2008-2009; and to 92 unauthorised vessels 

carrying 4,300 people by May 2010 (LCALC 2010: 2). Intensive media coverage once 

again sharpened the tone of political rhetoric in Australia. In the face of this pressure, 

the government took the unprecedented step in April 2010 of suspending the processing 

of new asylum applications from Sri Lanka and Afghanistan (Evans 2010), 

notwithstanding extensive evidence of ongoing human rights abuses in those countries. 

The domestic centrepiece of the renewed enforcement regime is the Anti-People 

Smuggling and Other Measures Act 2010, which removes the profit requirement from 

the definition of smuggling; creates a new offence of ‘supporting people smuggling’; 

increases mandatory minimum penalties; and empowers  the Australian Security 

Intelligence Organisation to conduct its intelligence functions in relation to matters of 

border security. Convicted persons face up to 20 years imprisonment for aggravated 

offences involving five or more people.  

 

In the lead-up to the 2010 election, the government announced their intention to 

establish a new regional processing centre in East Timor. This return to policies directly 
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targeting asylum seekers, was justified as necessary in order to ‘put people smugglers 

out of business’ (ABC Radio 2010) and was clearly designed to match the Opposition 

mantra that they would reintroduce temporary protection visas in order to deny people 

smugglers ‘a product to sell’ (Abbott 2010). By the end of the election, whatever 

remnants had remained of a refugee rights paradigm had seemingly been eclipsed by the 

spectre of organised criminality. In the final sections we consider Australian people 

smuggling measures with respect to the common themes identified earlier in relation to 

prohibitionist policies and their relationship to organized crime.  

 

5. POLICY TRANSFER AND THE GLOBALISATION OF HARM 

Pickering (2004) has argued persuasively that the Australian Federal Police (AFP) had 

garnered huge resources by contributing to the construction of spontaneous refugee 

arrivals as part of a global people smuggling crisis requiring a law enforcement 

response. Pickering’s analysis also casts the AFP as a key driver of regional policy, 

using its lead role in the Bali Processix to develop operational connections in the region 

and expand its capacity-building function. Its 43 member countries are drawn mainly 

from the Asia Pacific, but partner countries include most EU member states, South 

Africa and the USA, with organizational membership from Interpol, the ILO, UNODC 

and World Bank. The main objective of is the recruitment of transit countries to act as 

buffer zones to prevent secondary movements of asylum seekers towards Australia. 

However, ongoing sensitivities over the return to Indonesia of intercepted vessels, and 

the reluctance of Indonesian authorities to introduce a criminal offence of people 

smuggling, reflect some resistance to these attempts by Australian governments to exert 

a regional influence over people smuggling policies. 

 

The former government continues to claim that the success of their border protection 

policies can be seen by the cessation of boat arrivals after the establishment of the 

Pacific Solution, mandatory detention of unauthorised arrivals and introduction of 

temporary protection visas (TPVs). However, these measures have not prevented spikes 

in the numbers of refugees arriving by boat as various conflicts in Iraq, Iran, 

Afghanistan and Sri Lanka have intensified (see Figure 1).  In fact, Phillips and Stark 

(2010) have observed that the highest number of boat arrivals were in the financial year 
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in which TPVs were introduced, and the financial year immediately following. It could 

be argued instead that the effect of Australia’s border protection policies can best be 

measured by the numbers of potential migrants who are held up, detained or left 

stranded in camps in transit states that are not signatories to the 1951 UN Convention on 

Refugees (Grewcock 2009). Although it is difficult to determine how many may have 

been seeking onward movement to Australia, Table 1 shows large numbers of asylum 

seekers backed up in Thailand, Malaysia and Indonesia, where they create a ready 

market for people smugglers. 

 

<Insert Figure 1 about here> 

 

The arrival of boats accelerated during 2009 despite intensified policing efforts. 

According to the AFP, almost 2,000 people were detained and 85 suspected people 

smuggling ventures disrupted by Indonesian authorities between September 2008 and 

October 2009 (Maley 2009). Between September 2008 and March 2010, the AFP  

arrested 117 people in relation to people smuggling offences, which by April 2010 had 

resulted in 28 convictions and 89 people still before the courts (LCALC 2010: 4). For 

the AFP, these statistics indicate success, but are substantial disparities between the 

numbers of arrests reported and actual convictionsx; and signs of disquiet from the 

judiciary about the unfairness of the mandatory sentencing arrangements (Murdoch 

2010).xi  Furthermore, it appears that these efforts at enforcing criminal sanctions 

against people smuggling are primarily catching fishermen or farmers, rather than 

significant members of international criminal syndicates (CDPP 2009; Brown 2010). 

The removal of the profit requirement from the definition of smuggling in the Anti-

People Smuggling and Other Measures Act 2010 makes this outcome even more likely.  

 

6. IATROGENIC EFFECTS OF PROHIBITIONIST BORDER POLICIES 

Asylum seekers who are able to penetrate Australia’s border defences to make onshore 

asylum applications are already alienated by their lack of legal status; denied access to a 

full refugee determination process; and punished through the use of indefinite detention, 

dispersal and forced removal to potential danger (Grewcock 2009; Pickering 2004). The 

criminalisation of people smuggling has further subordinated refugees’ rights to the 
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border policing effort by constituting onshore asylum seekers who arrive by sea as 

potential suspects or witnesses in criminal prosecutions, and as consumers of a 

prohibited product. The emphasis on thwarting criminal markets is clear in the proposal 

by the present government (cited earlier) to set up their own version of the Pacific 

Solution through a regional processing centre in East Timor, in order to ‘put people 

smugglers out of business’. Similar thinking was also evident in the refusal of former 

Immigration Minister Amanda Vanstone to end the mandatory detention of children on 

the grounds that it would be ‘a recipe for people smugglers to in fact put more children 

on these very dangerous boats and try to bring them to Australia’(Grewcock 2009: 225). 

 

Although varying levels of responsibility can be attributed to people smugglers 

themselves for hardships suffered en route, Australian border protection policies are 

also implicated in the amplification of risks faced by asylum seekers forced to travel by 

irregular means due to inability to access visas. The introduction of temporary 

protection visas which denied rights to family reunion for recognised refugees who 

arrived by irregular means, was followed by changes in the demographics on these 

voyages, so that 146 children and 142 women were included in the 353 who died in the 

sinking of the SIEV-X in 2001. The sinking also raised questions about the role of the 

joint Australian-Indonesian people smuggling disruption operations which were 

operating in the vicinity at the time (Kevin 2004). More recently, the heightening of 

efforts to apprehend and prosecute people smugglers using Australian-funded task force 

teams is reported to have pushed Indonesian launch sites further and further north as 

facilitators seek to evade detection (Brown 2010). While data about deaths en route is 

hard to come by, these extended voyages could be expected to produce an increase in 

fatalities, as has been widely documented elsewhere (Weber 2010; Weber and Pickering 

forthcoming).  Passengers are also mounting resistance to offshore interdiction through 

deliberate sabotage of boats to elicit rescue, which dramatically increases the risks to 

themselves and to potential rescuers.xii  Reports are also emerging about overcrowding, 

trauma and mistreatment of interdicted asylum seekers detained in Indonesian detention 

camps (Brown 2010) suggesting the displacement of harms related to Australian border 

protection policies to unaccountable locations offshore.   
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The criminalisation of people smuggling also visits harm on individuals who facilitate 

illicit travel, some of which may be disproportionate or otherwise unjustifiable. The 

scope of the Anti-People Smuggling and Other Measures Act could result in people who 

have solely humanitarian motives being convicted of people smuggling; family 

members who send money or aid to relatives being convicted of ‘supporting’; boat crew 

members facing mandatory minimum prison sentences of five years on the basis that 

they carried five or more people; and refugees and their supporters living in Australia  

being subjected to phone tapping and other surveillance. Lawyers’ groups have spoken 

out about the unfair mandatory minimum sentences, saying they are not a deterrent to 

crew members or fishermen who are most often those facing the charges, and that this is 

a distraction from dealing with the problem of inadequate processing facilities for 

asylum seekers (ABC News 2010a). There have been a number of acquittals under 

previous legislation, in cases said by the AFP to involve ‘significant’ operators and 

cases attracting considerable NGO support where defendants are asylum seekers 

themselves (Levett 2010). The 2010 legislation is clearly designed to facilitate 

convictions in these cases.  

 

Paradoxically, governments also experience the iatrogenic effects of their own policies, 

while seemingly remaining locked into a counterproductive policy-toughening spiral. 

As the Australian government pursues its law enforcement agenda more actively, the 

corresponding attempts by people smugglers to evade detection add to operational 

complexity, and increase the financial and political costs of border management. The 

decisions to suspend the processing of asylum applications from Sri Lanka and 

Afghanistan and to vigorously pursue criminal prosecutions against people smugglers 

have placed enormous pressure on detention space and created something of an 

administrative crisis. This has forced immigration authorities to issue instructions to 

their own staff to reduce their in-country enforcement activity (Maley and Taylor 2010) 

and appeal to other government agencies to assist in processing the growing backlog of 

asylum claims (Rodgers 2010); and has led the federal government to seek help from 

state police in detaining and prosecuting people smuggling cases that would normally 

be outside their legal jurisdiction (ABC News 2010b).  

 

 11



Amnesty International has noted that ‘[a]s a result [of deterrence policies] what was 

once a relatively visible and quantifiable flow of people seeking asylum has become a 

covert, irregular movement that is ever more difficult to control’ (Amnesty International 

2009).  Furthermore, former Australian intelligence officer, and now independent 

member of the Australian Parliament, Andrew Wilkie claims that anti people smuggling 

measures have created conditions in which only the most organised and well resourced 

are likely to survive: ‘Initially the smugglers were relatively amateurish. They operated 

openly, with little concern for the Indonesian authorities, and in the belief they were out 

of reach of Australian agencies. They did eventually become more professional, but 

only after Australian and regional countermeasures started to bite.’ (Wilkie 2003: no 

page)  The $654 million committed to border protection accounts for nearly half the 

total allocation for national security in the 2009-10 budget (Attorney-General’s 

Department 2009). Despite the arrest of more than 1200 people by June 2010 (which 

identified only 87 actual crew members) even the head of Indonesia’s Anti People 

Smuggling Task Force has argued that a crackdown on smugglers won’t stop people 

trying to reach Australia by boat, and claims that ‘[a] greater number of asylum seekers 

are being sent here [to Australia] by a sophisticated chain of smuggling agents’ (ABC 

Lateline 2010).  

 

7. CONCLUSION 

If his assessment is correct, this budget commitment represents a significant opportunity 

cost which parallels, in some respects, the failures identified by Bowling (2010) to 

address the social issues underlying the problematic use of psychotropic drugs. The 

proposed antidote to the harm and missed opportunities of prohibitionist drug policies is 

often decriminalisation and harm minimisation. In making the broad comparisons we 

have made here across dramatically different policy areas, we recognise the sacrosanct 

status currently accorded to border control as the prerogative of nation states, and the 

limitations this places on imagining radical alternatives. But by contextualising the 

discussion against an historical analysis of prohibitionist policies directed towards other 

‘organized evils’ (Woodiwiss and Hobbs 2009), we aim to challenge the exceptional 

status accorded to border policing policies, and identify deep parallels with other policy 

areas from which valuable lessons may be learned. 
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