
Judicial College of Victoria Journal   Volume 04 | 2016 38

The Magna Carta at 800*

Professor Sarah Joseph† 

I.  The First Human Rights Document?

Magna Carta, often called the first human rights document, is 800 years old today. However, there 
were precedents to Magna Carta. Notably, upon his coronation in 1100, King Henry I of England 
agreed to a Charter of Liberties, which recognised property rights, rights for barons and the 
Church. However, there is not much evidence that he actually complied with it.

II.  King John and Magna Carta

This brings us to King John, who came to power in 1199, and has been commonly dubbed ‘the 
worst king ever’. He was the youngest of four sons so he was never thought to be likely to be King. 
However, one by one his brothers died.

Upon his accession to the throne, John proceeded to lose many of England’s French lands. He 
also raised taxes to an unprecedented level. He enforced debts and generally reigned in a brutal 
manner. 

This led to a rebellion by the barons. Unusually, they rallied behind an idea rather than an 
alternative to the throne:1 that is the idea of the constraint of monarchical power.

Matters came to a head in 1215, when John was forced to make concessions in the form of Magna 
Carta. Magna Carta was sealed at Runnymede, located between the King’s stronghold of Windsor 
and the barons’ stronghold of London. It was chosen because of its location, and also because it 
was boggy, so there was no possibility for the two sides to mount horses and engage in actual war.2 

Hence, the great charter was sealed on June 15, the 800th anniversary of which we commemorate 
today. It was a document which recognised a rule of law, and the idea that the king was subject to 
the law. I will come to its content shortly.

But this particular document was destined to fail, and it failed very quickly. John pretended to 
comply with its demands, but in reality, he sought its annulment immediately by writing to the 
Pope. Of course, communications took a long time to get to Rome and back again in the 13th century.

1  David Starkey, Magna Carta: The True Story Behind the Charter (Hodder & Stoughton, 2015) 25.
2  Ibid 47.

*  This paper is adapted from a speech delivered at the Magna Carta 800th Anniversary “LiberTea” (Law Library of 
Victoria, 15 June 2015. 

†  Director of the Castan Centre for Human Rights Law.
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Magna Carta was always destined to fail as it was remarkably one-sided, placing almost all of the 
onus on the King. Most remarkable was its enforcement mechanism. Clause 61 set up a “Committee 
of 25” to enforce Magna Carta. This Committee was made up of 25 Barons who acted as judge jury 
and executioner, and they did not hold back in making demands of John. Indeed, they started to 
act as some sort of leadership group, as if the King had no rights and did not exist. They operated 
as if there was some form of English republic, way back in 1215.3

The Pope eventually excommunicated the Barons, and purported to annul Magna Carta on the 
basis that it was an impermissible affront to the rights of the monarchy. He annulled the Charter 
in August 1215, and the papal bull with that proclamation reached England in September. So that 
Magna Carta of 1215, the one that is 800 years old this year, was dead just over three months later. 
Its demise led to renewed civil war.

Civil war ebbed and flowed in 1215 and 1216. John at first took the initiative but things were going 
badly for him when he contracted dysentery in Kings Lynn in October 1216. He died a few days 
later.

III. King Henry III and the Revival of Magna Carta

John was succeeded by his 9 year old son, Henry III. Henry was crowned at a time when the 
monarchy was very unstable. But he was very well served by his protector, William Marshall, who 
has been called ‘the greatest knight who ever lived’.4

Cleverly, one of the first things the new King did, under direction from Marshall, was to reissue 
Magna Carta. This was however a different and more pragmatic Magna Carta. In particular, it 
omitted the notorious clause 61 which had set up the Committee of 25. This Magna Carta of 1216 
was nevertheless an immediate offer of good will to try and bring peace to the country.

It did not immediately succeed in doing so. Civil war continued, but ultimately the King prevailed, 
largely due to the exploits and tactics of William Marshall who was after all, the greatest knight 
who ever lived.

Magna Carta was reissued again in 1217, and then in 1225. The 1225 version is important, as it is 
issued under Henry’s own name as he had come of age by then. Also important is that it was clearly 
issued without duress – a cloud had always hung over the earlier Magna Carta on the basis that the 
King’s agreement had been coerced. In 1225, Henry III agreed to Magna Carta in return for a 15% 
general tax.

Magna Carta was issued again in 1297 by King Edward I. It is that version which was largely 
replicated for centuries afterwards as a British statute.

3  See generally Starkey, above n 1, Chapter 7.
4  See, eg, Michael Judd, William Marshal – History’s greatest Knight? (29 June 2014) History in an Hour <http://

www.historyinanhour.com/2014/06/29/william-marshal-historys-greatest-knight>.
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IV. What is the Magna Carta? 

I now turn to the substance of this document: what was in Magna Carta? Why is it such a celebrated 
document, such that its 800th anniversary is celebrated across the world?

It is said to be the basis of a number of fundamental aspects of the British constitution. For 
example, it is a foundation of the idea of the rule of law, particularly the idea that all are subject to 
the law including the King. Furthermore, we are subject to the law and only the law, rather than 
the arbitrary decision making which had characterised monarchical rule before 1215.

It also contains the early seeds of a right to jury trial and habeas corpus, the right that one shall not 
be detained except under law. There was also, interestingly, some acknowledgment of women’s 
rights5 in the form of the rights of widows to keep their land and not to be forced to remarry. 
Perhaps this provision was a precursor to the right to freedom from forced marriage.

There was also a guarantee against arbitrary exile. That is clearly interesting in the context of the 
present day debate about stripping people of their citizenship.

Of course, this is a 13th century document. It does contain unsavoury clauses, such as its controls 
over the money-lending activities of Jews, which fed into the extreme anti-Semitism of the time.

V. From the 13th to the 16th Centuries 

Magna Carta was reissued multiple times over the next centuries, for example under King Henry 
VI in 1423. However, the Tudor monarchs sought to undermine the importance of Magna Carta. 
They tried to elevate the reputation of King John and impugn the efforts of the Barons, and 
therefore downgrade the reputation of Magna Carta in the 15th and 16th centuries.

Ironically though, the document was more available in the general population than ever before 
due to the printing press, and the fact that more and more people were learning to read. Magna 
Carta was quite a long document, so it was very work intensive to transcribe. It therefore had not 
been widely available until Tudor times.

VI. Magna Carta as Myth

The 17th century, and the battles between Parliament and the Stuart Kings claiming the divine 
right of kings, is when Magna Carta makes a big comeback.

This was probably due largely to the efforts of the great English jurist Sir Edward Coke. He claimed 
Magna Carta to be the foundation of a document he drafted in 1628, the Petition of Right, which 
also enshrined liberal concepts such as the privileges of Parliament and, again, habeas corpus.

5  See also Carolyn Harris, Women and Magna Carta (9 December 2013) Magna Carta 2015 Canada <http://www.
magnacartacanada.ca/women-and-magna-carta>.
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The monarchy was overthrown in 1649, with Charles I executed. After the interim republican 
government of Oliver Cromwell, the monarchy was restored under Charles II in 1661. But his 
brother, King James II, proved to be very unpopular due to his attempts to restore the Catholic 
Church to England. 

James II was overthrown in the Glorious Revolution of 1688, which brought the Protestant 
William and Mary to the throne. One year later the Bill of Rights was adopted in Britain, again 
with the Magna Carta said to be its foundation. 

The Bill of Rights of 1689 is much more extensive than Magna Carta, containing rights against 
cruel and unusual punishment, and more controls on the monarchy. It also helped to finally 
enshrine the dominance in English law of Parliament, the democratic arm of government, rather 
than the hereditary unelected monarchy.

It is in the 17th century that Magna Carta takes on mythical qualities, where perhaps the rights it 
actually contained were conflated, taken out of their historical context, and elevated to something 
more profound. For example, Sir Edward Coke cast Magna Carta as a foundational document in 
English constitutional law, representative of fundamental traditional English rights and freedoms, 
extending back to ancient times. He also raised the idea that it was somehow entrenched, and 
could not be altered by future laws.

VII. The Magna Carta in the New World

The idea of entrenchment took hold, not in England, but in the ‘new world’, the American colonies. 
Indeed, Magna Carta is possibly as venerated, or more venerated, in the US (where it is known as 
‘the Magna Carta’) as it is in the UK. A first copy arrived with the colonist, Sir William Penn, who 
used it to draft the constitution of the colony of Pennsylvania. Benjamin Franklin, in many ways 
the brains behind the American revolution, used Magna Carta to argue against taxation without 
representation, the core issue that led to the revolt against the British colonisers.

Unlike in the UK, the idea of Magna Carta as fundamental law, or at least of a supreme entrenched 
law, gained traction in the US. It adopted a Constitution that cannot be altered by mere legislation. 
In 1689, its Bill of Rights was adopted, which operates in the same way. Hence, in the US, Magna 
Carta is a foundation for the idea of written entrenched rights, rather than unwritten, changeable 
constitutional promises. It is also enacted as a statute in many of the US States, and has become 
an icon in that country.

VIII. Magna Carta Today

Today Magna Carta remains an icon. Eleanor Roosevelt, one of the key drafters of the Universal 
Declaration of Human Rights, referred to that document as an international Magna Carta, even 
though it contains many more rights than were ever envisioned in Magna Carta.
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However, unlike in the US, it has not survived so well in the UK. Parliament remains sovereign in 
the UK, and in fact only three clauses of Magna Carta remain on the statute books. In a court case 
in 2000, the UK government argued that Magna Carta was not a proper statute. It was also argued 
as some sort of foundation for the Occupy London protests in St Pauls in London in 2011. Those 
arguments were dismissed scathingly by the UK courts, which noted that of the three clauses 
remaining, two concerned the rights of the Church and the City of London.6 

Magna Carta is not any sort of check on the power of British Parliament. Nor is it in Australia. 
While we have an entrenched written Constitution, the Australian Parliaments remains supreme 
and largely sovereign in the arena of human rights.

And, to be frank, human rights are under assault today. From the perspective of 2015, the legacy of 
Magna Carta seems to be in poor shape. In the UK, David Cameron’s Conservative government has 
an official policy of repealing Britain’s Human Rights Act. Happily, that policy has faced obstacles, 
including resistance from Scotland (where, ironically, Magna Carta never applied). As we saw in 
Victoria in 2011, a policy to remove human rights legislation is easier said than implemented.

My comments before indicated that Magna Carta had had its greatest success in the US. However, 
the US has the biggest per capita prison population in the world. Nearly 1 in 100 people in US 
is in prison. This shows that rights of habeas corpus only go so far – it does not help if there are 
multitudes of reasons to detain a person legally.

But US values have dived even lower, with revelations of a policy of torture since the 9/11 terrorist 
attacks. That policy is still defended by many, and has faced precisely no criticism from one of 
its major allies, Australia. The US also engages in drone warfare – executive ordered killing of 
suspected terrorists with virtually no accountability or transparency, making a mockery of due 
process.

And then we come to Australia, where laws and proposals regarding terrorism, at least under the 
Abbott government, were being escalated in what the Financial Review’s Laura Tingle has called 
‘Terrorism Bingo’. She argues the Abbott government was trying to make the opposition baulk, so 
it could criticise them as ‘soft’ on terror.7

We also have navy and customs ships floating the high seas, picking people up and detaining 
them in secret. After a cursory check of their refugee status, they are returned to their place of 
embarkation, despite the very real danger of refoulement. There is not much chance of a habeas 
corpus claim in such circumstances. In fact, the secret detention of people on the high seas 
amounts to an enforced disappearance, a gross human rights violation. All of these things make a 
mockery of the traditional values supposedly expressed in Magna Carta.

6  David Allen Green, The Myth of Magna Carta (16 June 2014) The Financial Times <http://blogs.ft.com/david-
allen-green/2014/06/16/the-myth-of-magna-carta/>.

7  Laura Tingle, The Abbott government’s terrorism Bingo! Playing chicken on national security (28 May 2015) 
Australian Financial Review <http://www.afr.com/opinion/the-abbott-governments-terrorism-bingo-playing-
chicken-on-national-security-20150528-ghbduk>.
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However, in conclusion, I want to query this notion of ‘traditional values’. It is a debate that was 
sparked in this country upon the election of the current federal government, and the appointment 
of Tim Wilson as Human Rights Commissioner. ‘Traditional values’ were mentioned a lot in 2013 
and 2014, especially while debate raged over s18C of the Racial Discrimination Act. Of course, one 
of the key sources of these traditional rights and values is Magna Carta.

IX. The Other Charter

This brings me to the lesser known ‘other Charter’, the Charter of the Forest. The Charter of the 
Forest was part of the original Magna Carta in 1215, but was split off to form a separate Charter in 
1217. Indeed, Magna Carta was not named Magna Carta until 1217, to distinguish it from Carta de 
Foresta. The Charter of the Forest went on to become the longest standing English statute, and it 
was not repealed in full until 1971.

What is this Charter? In the 13th century, one third of England was covered by ‘forest’. ‘Forest’ 
did not mean only heavily wooded areas, rather the forest was a place of great activity including 
economic activity. The King enjoyed monopoly control over forest resources in 1215, and could 
extract extreme penalties for improper use of the forest. For example, the penalty for poaching 
the King’s deer was capital punishment or, if you were lucky, mere mutilation.

The Charter of the Forest did several things. It lessened the penalties for illegal hunting. It removed 
the King’s power to simply proclaim new forests, and therefore new areas of monopoly control. 

Most importantly, apart from hunting, it removed the King’s power over the use of forest resources. 
Instead, the forests became common land for the use of the community. Therefore, the Charter 
of the Forest introduced an idea of the management of shared environmental resources for the 
common good. Commons resources were to be preserved and developed for the good of everyone 
rather than only the King, or rather than only the few. Therefore, for example, all could graze their 
pigs in the forest, or go and take firewood, so long as they left enough firewood for everybody else. 
And ‘everybody else’ included future generations too.8

The Charter of the Forest may have even been the dominant charter from a legal and practical 
point of view up until the 17th century. Noam Chomsky has described it as a document which 
sought to protect the commons from privatisation, which of course would clash with many of the 
dominant economic strategies of today.9

The Charter of the Forest has faded into obscurity with the advent of capitalist morality, beginning 
perhaps with the passage of the Enclosures Acts in the UK from the early 17th century, where 
private property rights were created over former commons land.

8  See, eg, Carolyn Harris, The Charter of the Forest (17 December 2013) Magna Carta 2015 Canada <http://www.
magnacartacanada.ca/the-charter-of-the-forest/>.

9  Noam Chomsky, The Great Charter, its Fate and Ours (22 July 2012) TomDispatch.com <http://www.tomdispatch.
com/blog/175571/>.
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My point here is not to start an argument about capitalism and private property. Rather, I simply 
wish to point out that these ideas from the Charter of the Forest, not based on individual rights 
but more on communal rights, are every bit as ‘traditional’ as Magna Carta. After all, the Charter 
of the Forest dates from the same time. We also celebrate its 800th anniversary as a concept, and 
its 798th as a separate charter.

Therefore, our traditional legal values, at least those inherited from England, go much further 
than just individual rights, rule of law, habeas corpus and so on. They include notions of communal 
rights, protection of communal heritage, for ourselves and the future. As a ‘traditional legal value’, 
those ideas fell away in the 17th century. Perhaps, however, such notions are making a comeback, 
of necessity, in an age where we are coming to realise the serious dangers of environmental 
degradation and climate change.

In any case, let us not forget how the Charter of the Forest was, at least temporarily, swept away by 
history. At the least, let us ensure that the values of Magna Carta do not suffer that same historical 
fate.
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