
1 
Australian Journal of Adoption Vol.7 No.3 

 

The rights of the gestational mother and child in surrogacy:  

A Bill to regulate surrogacy in India 

 

Liz Bishop and Bebe Loff 

Introduction 

Surrogacy, as an arrangement in which a foetus is carried in the womb of a woman 

who transfers the child’s care to a couple or an individual following its birth, in 

accordance with a preconceived agreement, is not a new practice.  However, its 

development into an industry is.  India’s reproductive sector is an increasingly 

valuable part of the Indian economy with its value variously estimated at £6 billion 

and US$445 million annually.1  Websites offering package deals that include 

airfares, accommodation and medication for this medical tourism experience are 

readily accessible2 and agencies are keen to reassure prospective parents that 

‘client service’ is their top priority.  

In India a bill to regulate commercial surrogacy was released some years ago and 

has been through several incarnations in 2008 and 2010. The Assisted Reproductive 

Technology (Regulation) Bill (the Bill) is structured principally to regulate the 

contractual relationship between the commissioning parent/s and the Assisted 

Reproduction Techniques Clinic (the ART Clinic).  No other person, be it the 

gestational mother, the provider of gametes or the eventual child is recognised as a 

party to this arrangement. Accordingly they are not the subject matter of the 

legislation, have no standing under it and are not dealt with by it other than to ensure 

that surrogacy contracts will be fulfilled. 

The Indian Bill purports to treat the child in terms similar to those used for property, 

which unconscionably violates the dignity of the child.  Treating children as objects of 

commercial transactions changes more than their value. The gestation of a baby is 

reduced to the creation of a product with the contract for service facilitating the 

transfer of rights to that product.3  As such it is cost and efficiency driven with 

consumers looking for the best value deal with the least state interference.  Not 

surprisingly this type of deal is offered more frequently in countries such as India, 

Thailand and Russia where the cost of labour is comparatively low.   

In May 2012 Premila Vaghela, a surrogate mother, was in the eighth month of a 

surrogate pregnancy when she died of heart complications.  The detail surrounding 

                                                             
1 Abigail Haworth ‘Surrogate Mothers: Womb for Rent’ Marie Claire  

http://www.marieclaire.com/world/articles/surrogate-mothers-india accessed 15.04.08 
2 See for example http://www.planethospital.com accessed on 15.04.08 
3 Bryn Williams-Jones ‘Commercial Surrogacy and the Redefintion of Motherhood’ 2 (2002) 

Journal of Philosophy, Science and Law 

www.psljournal.com/archives/papers/comsur_williamsjones.cfm accessed 15.04.08 

http://www.marieclaire.com/world/articles/surrogate-mothers-india
http://www.planethospital.com/
http://www.psljournal.com/archives/papers/comsur_williamsjones.cfm
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her death remains unclear. What is clear is the response of the doctors.4  A baby boy 

was delivered by caesarean section at the Pulse Women’s Hospital, an ART Clinic in 

Gujurat.  Premila Vaghela was then sent, in critical condition, to another hospital.  

She was unable to be resuscitated and “succumbed” shortly after.5 

In an earlier case in 2008, a gestational mother in India gave birth to a baby girl, 

Manji.6  That brought to an end the gestational mother’s contractual responsibilities 

to Manji.  Her biological, commissioning father, Yamada, and her commissioning 

mother had divorced during her nine month gestation.  The commissioning mother 

no longer wanted any part of Manji.  The biological mother’s contractual 

responsibilities to the commissioning parents and the child had ended with the 

donation of her genetic material.   Manji’s biological father was prevented by the 

Japanese Civil Code from adopting her as the birth mother, recognised by Japanese 

law as her mother, was Indian.  The Japanese Embassy in India would not issue 

Manji with a Japanese passport.  Under the Indian Guardians and Wards Act 1890, a 

single man is unable to adopt a baby girl, and as Yamada was Japanese not Indian. 

In addition, under Indian law it was not clear who Manji’s mother was, so Manji was 

not entitled to an Indian passport.  Manji remained stateless and parentless until a 

ruling of the High Court of Rajasthan gave temporary custody to the mother of her 

biological, commissioning father so that she could return with Emiko Yamada to 

Japan on a one year humanitarian visa.
7
  

Links between commercial surrogacy and trafficking of children are not fanciful but 

all too real.  It has been widely reported that an Israeli man, previously convicted of 

sex offences against young children, has legally gained custody of a girl, through a 

surrogacy arrangement with an Indian surrogate.8  The issue was brought to the 

attention of the Israel National Council for the Child (NCC), an NGO for children's 

rights following an anonymous tip off.9  

 

The contribution of society to a need for surrogacy arrangements through its 

expectations of women, prioritising of work, devaluing of children, difficulties with 

                                                             
4 Conflicting reports exist of her age, previous medical condition and how many embryos 
had been implanted.  See for example http://articles.timesofindia.indiatimes.com/2012-05-

17/ahmedabad/31748277_1_surrogate-mother-surrogacy-couples; 

http://www.guardian.co.uk/commentisfree/2012/jun/05/india-surrogates-impoverished-
die; http://www.bioedge.org/index.php/bioethics/bioethics_article/10062 
5 Neeta Lal, Pitfalls of Surrogacy in India Exposed, Asia Times Online, 24 May 2012 as at 

http://www.atimes.com/atimes/South_Asia/NE24Df02.html accessed 5/9/12 
6 Sehgal, Priti. October 7, 2008. “Reproductive Tourism Soars in India: Adoption and 

Surrogacy Laws Have Yet to Catch Up.” The Women’s International Perspective. 
Blakely, Rhys. “Surrogacy Orphan Trapped in Red Tape after Mothers Abandon Her.” The 
London Times, (August 7, 2008). 
7 Baby Manji Yamada v. Union of India & Anr. (2008) INSC 1656 (29 September 2008). 

Judgement in the Supreme Court of India Civil Original Jurisdiction Writ Petition (C) No. 

369 of 2008. http://www.commonlii.org/in/cases/INSC/2008/1656.htm 
8 http://www.thejc.com/news/israel-news/108352/israeli-horror-sex-abuser-adopts-girl-4  
9 Noam Barkan, “Convicted paedophile raises surrogate daughter’  YNet, 
http://www.ynetnews.com/articles/0,7340,L-4387303,00.html 6 June 2013: 

http://articles.timesofindia.indiatimes.com/2012-05-17/ahmedabad/31748277_1_surrogate-mother-surrogacy-couples
http://articles.timesofindia.indiatimes.com/2012-05-17/ahmedabad/31748277_1_surrogate-mother-surrogacy-couples
http://www.guardian.co.uk/commentisfree/2012/jun/05/india-surrogates-impoverished-die
http://www.guardian.co.uk/commentisfree/2012/jun/05/india-surrogates-impoverished-die
http://www.atimes.com/atimes/South_Asia/NE24Df02.html
http://www.thejc.com/news/israel-news/108352/israeli-horror-sex-abuser-adopts-girl-4
http://www.ynetnews.com/articles/0,7340,L-4387303,00.html
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adopting children through inter-country adoption and perpetuation of a belief that 

childlessness are forms of failure that are all worthy of discussion; as are the 

obligations of a State to assist its citizens to found and raise a family.10  However the 

opportunity for an individual or couple to become parents through a woman, who has 

limited alternatives, who will give birth to a child that is valued as a commodity does 

not provide a simple answer to these dilemmas. 

Surrogacy Arrangements  

A surrogate mother is a woman who is or will try to become pregnant with a child, 

with the intention that she surrender the child to another person or persons after the 

birth.  The commissioning couple or individual assume the parenting rights to the 

child, in accordance with an agreement.  

There are several options for impregnation of the surrogate mother including 

impregnation with the commissioning couple’s sperm and ova, the commissioning 

couple’s sperm or ova fertilised with donor ova or sperm, the surrogate mother’s ova 

and commissioning parent’s sperm, and the surrogate mother’s ova fertilised with 

donor sperm.  Partial surrogacy is where the child is the genetic child of the 

surrogate mother and full surrogacy is where there is no genetic connection between 

the child and the surrogate mother.11   

There are two types of surrogacy arrangements. Altruistic or non-commercial 

surrogacy is where the surrogate mother is paid only for the medical expenses 

associated with the pregnancy and may receive no reimbursement at all.  Such 

agreements tend to be between parties who are known to one another, often family 

members, without the intervention of an intermediary. Commercial surrogacy is the 

other type of arrangement. This involves payment to the surrogate mother over and 

above necessary medical expenses in return for her making her body available to 

host a baby. 

All forms of surrogacy are prohibited in some American States where surrogacy 

became the subject of fierce debate in the mid 1980s when a surrogate mother 

refused to hand over the child created as the result of a surrogacy arrangement to 

her genetic father.12   The American approach to surrogacy is not uniform. Certain 

states permit commercial surrogacy, some permit only altruistic surrogacy, some will 

not enforce commercial or altruistic surrogacy contracts, and in some the act of 

entering into a surrogacy contract is deemed to be criminal.  

                                                             
10 International Covenant on Economic, Social, and Cultural Rights, Dec. 16, 1966, art. 10, 

993 U.N.T.S. 3 
11 The New Zealand Law Commission, "New Issues in Legal Parenthood", A Discussion Paper; 
Preliminary Paper 54, March 2004, published by the New Zealand Law Commission, 

Wellington New Zealand p36 
12 Re Baby M (1987) 525 A 2d 1128  



4 
Australian Journal of Adoption Vol.7 No.3 

 

Whilst commercial surrogacy is uniformly against the law, non-commercial surrogacy 

arrangements are legal in some states of Australia13. Non-commercial surrogacy is 

available to married couples in the United Kingdom where reasonable expenses can 

be paid to the surrogate mother, though it is illegal to advertise for a surrogate 

mother.14 India encourages commercial surrogacy, which it legalised in 2001.15  

Regulation of Surrogacy in India  

Pending the passing of the Bill, commercial surrogacy in India remains unregulated, 

save for voluntary Guidelines drafted by the Indian Council of Medical Research 

(ICMR) in 2005.16  In September 2008 the Ministry of Health and Welfare and the 

ICMR released a draft Bill, the Assisted Reproductive Technologies (Regulation) Bill, 

to regulate Assisted Reproductive Techniques (ART) clinics in India, and to govern 

IVF procedures, and commercial surrogacy arrangements. A revised Bill was made 

public in 2010. Until recently the Bill has languished but is currently before the Indian 

Parliament.17  It seeks to promote commercial surrogacy and the clinics but has 

limited focus on the rights of the surrogate mother and child.  Rather than using 

legislation as an opportunity to limit the exposure of individuals to exploitation, the 

Indian Bill adopts a contractual approach that renders both the surrogate mother and 

child more vulnerable. 

Uniquely, and irrespective of the Bill, the surrogacy contract involves transfer of 

parental obligations to a child.  Therefore a surrogacy contract must be regarded as 

inherently different to a standard contract for services or exchange of property.  

It would seem obvious that greater than ordinary safeguards should be provided to 

all parties entering the contract, particularly the most vulnerable, and prioritisation of 

the rights of the end result of the contract, the child. Examples of foreseeable, 

complex and potentially traumatic exigencies include specific performance that could 

require the surrogate mother to transfer parental rights to a child who she no longer 

feels able to give up, or refusal by the commissioning parent to assume parental 

rights to a child with an intellectual or physical disability.  The situation is rendered 

more complex when the people to whom she is transferring parental rights are the 

genetic parents of the child, her role has been as the gestational mother and, that 

                                                             
13 In Australia surrogacy arrangements are regulated on a state by state basis with a 

resultant capacity for forum shopping. In the Northern Territory there is no regulation of 
surrogacy, although altruistic surrogacy is available Victoria, ACT, Tasmania and South 

Australia and there is no prohibition on the child of a transnational commercial surrogacy 

arrangement being brought to these states.  New South Wales, Queensland and Tasmania 

do not permit transnational commercial surrogacy.    
14 Surrogacy Arrangements Act 1985  ss 2 & 3 as at http://www.england-

legislation.hmso.gov.uk/RevisedStatutes/Acts/ukpga/1985/cukpga_19850049_en_1 

accessed 22.04.08 
15 Australian Embassy, India. http://www.india.embassy.gov.au/ndli/vm_surrogacy.html 
16 www.imcr.nic.in 
17 Ruth Macklin, The Doctor’s Tablet, Albert Einstenit College of Medicine Blog, 10 October 

2013, 

http://www.england-legislation.hmso.gov.uk/RevisedStatutes/Acts/ukpga/1985/cukpga_19850049_en_1
http://www.england-legislation.hmso.gov.uk/RevisedStatutes/Acts/ukpga/1985/cukpga_19850049_en_1
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the child would not exist but for the surrogacy arrangement.   There have also been 

instances reported where the contractual arrangement has been disregarded by the 

surrogate mother who has either threatened the commissioning parents with abortion 

of the baby if she is not paid more money or where the surrogate has requested 

more money as she is carrying twins and only one baby was anticipated by the 

contract.18  Neither of these issues is explicitly considered by the Bill. 

The Child of a Surrogacy Arrangement 

There have been years of discourse on adoption, the human rights involved and an 

acceptance of what is and is not appropriate and reasonable.   Adoption from a 

human rights perspective invests the responsibility in States, and subsequently in 

foster and adoptive parents and other guardians deemed suitable, to protect and 

provide for children whose parents are dead, or unable or unwilling to look after 

them. 

Foreign prospective adoptive parents considering adoption of a child from India are 

required by law to use an adoption agency. The adoption agency must be 

recognised by the Indian Central Adoption Resource Agency (CARA) and is subject 

to both the Convention on Protection of Children and Co-operation in Respect of 

Inter-country Adoption 1993 and the UN Convention on the Rights of the Child 1989. 

A child is only legally free for inter-country adoption where the child is either an 

orphan or the child’s parents have given consent to the child being adopted, and an 

agency has first attempted to place the child with a family in India.19 

By contrast our understanding of surrogacy and human rights is less certain.  One 

fundamental reason for this may be that adoption prioritises the welfare of the child 

and recognises the right of a child to a family.  The rights of the child are not 

prioritised in surrogacy as a child only comes into existence as a result of surrogacy 

arrangements.   Instead the rights of the commissioning parents are prioritised and 

the interests of the child in prospect are unrepresented. The legal analogy selected 

is natural birth, not adoption irrespective of the genetic relationship between the child 

and the commissioning party/ies.  

Trafficking 

The Indian Bill focuses on the rights of those seeking to have a child through 

surrogacy, prioritising their need for clear guidelines regarding the transfer of 

parental rights.  This appears to be potentially at the expense of the best interests of 

the child created in accordance with that arrangement. 

                                                             
18 Reena Martins “Two women and a baby” The Telegraph Calcutta, India, 17.10.07, 
www.telegraphindia.com/1071017/asp/ 
19 Central Adoption Resource Agency http://www.adoptionindia.nic.in/carahome.html 

accessed on 14 May 2008 

http://www.adoptionindia.nic.in/carahome.html
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In a public interest petition to the Delhi High Court, advocate Nanita Roy, seeking to 

have the Court direct the government to legislate to regulate commercial surrogacy, 

drew the attention of the court to the possibility that children of surrogacy 

arrangements could be used for terrorism or prostitution or unethical genetic 

engineering on the basis that there is neither scrutiny of commissioning parents nor 

an emotional bond between the child and the commissioning parents.20 While these 

possibilities may have been regarded as fanciful until the Israeli example, what is 

true is that there is no scrutiny of the suitability of the potential parents. 

Status of the child  

Article 7 of the U.N. Convention on the Rights of the Child requires that a child be 

registered immediately after birth and have, inter alia, the right to know and be cared 

for by his or her parents.  This right does not appear to be given effect by the Bill, 

which contains an anomaly. 

Clause 34(10) states that the birth certificate shall be in the name of the genetic 

parents of the baby.  The role of the surrogate mother is considered to be purely 

gestational, she is required to contract out her parental responsibilities toward the 

child prior to commencement of the pregnancy, agreeing to hand over the child as 

soon as permitted after delivery.  Likewise a donor of genetic material is required to 

contractually relinquish all parental rights to the child [clause 35(6), Form L and Form 

K].  This means the baby of the surrogacy arrangement may not be genetically 

related to either commissioning parent, cannot be genetically related to the surrogate 

mother and the donors of the genetic material have contractually agreed that his or 

her ‘personal identity will not be disclosed to the recipient or to the child born through 

the use of my gamete.’ [Form K and Form L] 

According to clause 35, the child is presumed to be the legitimate child of the 

commissioning parents, with no requirement for adoption. Clause 35 refers only to 

the use of assisted reproductive techniques, making no reference to the genetic 

parentage, the surrogacy arrangement or the surrogate mother.   

The birth certificate is issued in the name(s) of the parent(s) who sought the use of 

the assisted reproductive technology.  This appears to be the case irrespective of the 

potential for neither of the commissioning parents to have contributed their genetic 

material to the pregnancy (and in the current environment, the surrogate mother 

contributing her ova).  There is no requirement that the genetic or gestational parents 

be recorded on the birth certificate and for the child to be subsequently adopted by 

the commissioning parents. This approach represents a departure from that 

recommended by the Indian courts. 

                                                             
20 “High Court directs petitioner to approach government for law on surrogacy” 

http://news.webindia123.com/news/articles/india/20070405/627322 accessed on 

04.07.08 

http://news.webindia123.com/news/articles/india/20070405/627322
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The Gujarat High Court ruled in an interim order in April 2008 21  that the birth 

certificate of children born of a surrogate mother to a German couple, using the 

sperm of the German father, should bear the name of the surrogate mother, not the 

commissioning German mother.  The source of the ova is unknown.  The couple 

came from Germany to commission the baby but moved to the UK.  The UK 

Consulate refused to grant a visa to the twin boys because the birth certificate bore 

the name of their commissioning German mother, requiring the German parents to 

file a petition with the Court to have the birth certificate amended.  The situation was 

not finally resolved until May 2010 when the Supreme Court of India ordered that 

they be granted an exit permit.  

On the submission amicus curiae of Bhaskar Tanna, Justice CK Buch noted the 

Guidelines and stated that there were areas within them that required addressing, 

particularly in relation to the legal issues involved concerning parentage.   

The 2010 Bill attempts to remedy this fault with an attempt to address concerns 

arising from the above case by requiring commissioning parents to show proof that 

their country of residence allows the adoption of children born of commercial 

surrogacy arrangements.   This is given effect through visa requirements. 

Commissioning parents and visas 

Proposed Indian legislation accepts that single women and men can commission a 

pregnancy as can couples who are in a gay or lesbian relationship.22   This is 

arguably the most positive feature of the Bill.  

However, recently introduced medical visa requirements act to negate this benefit in 

many circumstances.  Commissioning parents are no longer able to enter India on a 

tourist visa for the purposes of surrogacy but must apply for a medical visa. That will 

only be granted where the following conditions are fulfilled:   

  The foreign man and woman are duly married and the marriage should 

have sustained at least for two years. 

  A letter from the Embassy of the foreign country in India or the Foreign 

Ministry of the country should be enclosed with the visa application stating 

clearly that (a) the country recognizes surrogacy and (b) the child/children to 

be born to the commissioning couple through the Indian surrogate mother 

will be permitted entry into their country as a biological child/children of the 

couple commissioning surrogacy. 

  The couple will furnish an undertaking that they would take care of the 

child/children born through surrogacy. 

                                                             
21 ‘More rights for surrogate mother’ The Times of India 06.04.08 as at 
http://timesofindia.indiatimes.com accessed 14.04.08 
22 In consistency with the Guidelines the prospective parent or parents will be referred to as 

the commissioning couple. 
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  The treatment should be done only at one of the registered ART clinics 

recognized by ICMR.23 

 

This creates an anomaly in Australia.  We do not permit commercial surrogacy within 

Australia, some states do not permit children born through commercial surrogacy 

arrangements to return to Australia but others do. 

Conclusion 

Commercial surrogacy may seem to many Indian women, and their families, their 

best option for alleviating poverty.  This is not a compelling argument for regulating 

commercial surrogacy but rather for addressing the poverty, limited opportunities and 

education of women in India that create the environment that renders surrogacy an 

attractive option. 

Most human rights dilemmas involve an intersection of competing rights and needs: 

the right of a child to know his or her parents and other members of his or her family, 

the right of the surrogate mother to be able to feed, clothe and house her own family, 

the need of infertile people to found a family.  Whilst there are competing rights to be 

considered in regulating surrogacy arrangements including the child’s right to be 

protected and to know about the circumstances of his or her birth, the arranged 

parents’ interest in being able to have a child and to be recognised by law as parents 

of that child, and the birth mother’s right to be protected from exploitation, the welfare 

of the child should be paramount in any balancing of these competing rights.   

 

                                                             
23  Ministry of Home Affairs, Government of India http://boi.gov.in/content/surrogacy  accessed 18 November 
2013 (emphasis added) 

http://boi.gov.in/content/surrogacy

