
 Electronic copy available at: https://ssrn.com/abstract=3053592 

         

 

1 

 

 

THE WORKER PROTECTION INDEX (WPI): 
CODING FOR AUSTRALIA, CHINA, INDONESIA AND NEW ZEALAND 

 
 

GORDON ANDERSON 
SEAN COONEY 
PETER GAHAN 
PETRA MAHY 

LINGFENG MAO 
RICHARD MITCHELL 

ANTHONY O’DONNELL 
ANDREW STEWART 

CAROLYN SUTHERLAND 
 
 
 

OCTOBER 2017 
 
 
 
 



 Electronic copy available at: https://ssrn.com/abstract=3053592 

         

 

2 

 

Introduction  

There are now a number of alternative quantitative indices of labour law, which seek to create a measure of different aspects of cross-national labour 
market regulation over varying periods of time. The indices include:1 

(i) OECD datasets covering: employee benefits and wages; minimum wages, and employment protection (available at: www.oecd.org);  
(ii) the labour market regulation index constructed by Botero et al. (2004);  
(iii) the World Bank’s ‘Doing Business’ indicators (available at: www.worldbank.org);  
(iv) a database of labour market indicators constructed by Rama and Artecona (2002);  
(v) the Longitudinal Labour Regulation Index constructed by Deakin et al (2007); 
(vi) an index of labour rights in the developing economies of Asia (De Jure Labor Standards and De Facto Flexibility Index) constructed by Burgess 

and Caraway (see Stallings (2010) and Caraway (2010); and  
(vii) an International Monetary Fund panel database of labour market regulations in low, middle and high-income countries - see Aleksynska and 

Schindler (2011). 
 

The Worker Protection Index 
This document introduces a new measure of worker protection – the Worker Protection Index (WPI).  The WPI has been constructed for the purpose of 
assessing the extent to which national legal systems provide a range of protections for workers.  The WPI takes as its starting point a broader conception 
of worker protection than the prior measures identified above. While most items included in the WPI incorporate the areas of labour and employment laws 
covering persons in the formal labour market captured by prior measures, it also includes a number of additional items that cover more general forms of 
social protection for individuals and households dependent on their labour for subsistence, such as unemployment benefits, workers’ compensation for 
injury or death at work, and retirement benefits.   

                                                 
1 In addition to these datasets, there have been a number of other related measures constructed, including a number of single country measures, and extensions or adaptations to the 
measures included in our list here. 
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The WPI seeks first to establish an initial measure of the law on the books (de jure) but then, second, through a reasoned transparent process set out 
descriptively in the template, to arrive at a more accurate measure of the law’s strength by incorporating appropriate weights for the extent to which the 
law covers different groups of workers (according to such matters as the status of the employee, the size of the enterprise, the types of industry and so 
on).2 

The WPI consists of 36 items, which form 8 sub-indices as follows: 

A. Forming Employment Relationships (variables 1-5); 

B. Terminating Employment Relationships (variables 6-11); 

C. Working Time and Pay (variables 12-16); 

D. Discrimination, and Health and Safety (variables 17-18); 

E. Voice and Representation (variables 19-23);  

F. Industrial Action (variables 24-26); 

G. Dispute Resolution and Enforcement Powers (variables 27-29); and 

H. Social Protection (variables 30-36). 

Together, these items are employed to provide an additive index of the extent to which a legal system protects workers, i.e., an assessment of the formal, 
de jure, strength of the system’s legal protection as modified by the various conditions pursuant to which the law applies, and as further conditioned by 
the extent of the law’s practical enforcement as measured through a normalised value using a rule of law index (its de facto operation).   

 

                                                 
2 Consequently country experts carrying out the coding were asked to explain their scoring according to two rationales as follows: (1) for giving a score between 0 and 1 to reflect the 
strength of the law and any changes in its strength over time; (2) for reducing that score to reflect the scope of the law, ie the extent to which the application of the law is conditional 
on the status or category of the employee (eg, casual, part-time, migrant), size and type of enterprise, industry, etc; and, as a consequence, the approximate proportion of the currently 
working population, workforce or total population as applicable to particular variables that enjoys the protective benefits of the law. 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

A. Forming Employment Relationships   

1. Legal Status of 
the Worker 

Measures the extent to 
which the parties are 
free to stipulate 
whether the 
relationship is one of 
employment or not, as 
opposed to the legal 
status of the worker 
being determined by 
the law 

0     =  the parties are free to stipulate the legal 
status of the worker 

0.5  =  the legal status of the worker is 
determined by the nature and terms of 
the contract made by the parties (an 
individual term stipulating the legal 
status of the worker cannot override the 
terms of the contract as a whole) 

1     =  the law mandates the status of the 
worker according to the substance of 
the relationship (e.g. if certain 
specified criteria are met, such as form 
of payment, duration of hiring, etc.) 

 

 

 

 

 

1970-2013 = 0.5 Strength of the law: In Australia, it has generally been the case that 
the legal status of the worker is determined by the nature and terms 
of the contract made by the parties.  The courts take into account a 
range of indicia to determine legal status, including the parties’ 
intentions, control, integration etc  (E. I. Sykes and H. J. Glasbeek, 
Labour Law in Australia, 1972; W. B. Creighton and A. Stewart, 
Labour Law: An Introduction, 1990).  

However, under some statutes (e.g. Workers Compensation) certain 
classes of persons engaged under contracts to perform work may 
have been ‘deemed’ to have been ‘workers’ for the purposes of the 
legislation. Increasingly from the mid-1990s legislation was 
introduced which enabled regulatory bodies to ‘declare’ particular 
classes of workers to be ‘employees’ (Fair Work Act 1994 SA; 
Industrial Relations Act 1996 NSW; Industrial Relations Act 1999 
Qld).  

Nevertheless, these provisions do not seem to have been extensively 
used (W. B. Creighton and A. Stewart, Labour Law, 2005, pp. 274-
275) and much of their impact has been legislatively negated with 
the introduction of the Federal Government’s Independent 
Contractors Act 2006. Similarly, superannuation laws which apply 
equally to ‘employee like’ workers are of little practical effect (W. 
B. Creighton and A. Stewart, Labour Law, 2010, p 166). 

Scope of the law: no discount 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

2. Restrictions on 
the Use of 
Fixed-Term 
and 
Temporary 
Contracts  

Measures the extent to 
which the law restricts 
the use and duration of 
fixed-term or 
temporary contracts 
and the terms under 
which fixed-term or 
temporary workers can 
be engaged 

0     =  the parties are free to stipulate the 
duration of the engagement for fixed-
term and temporary workers 

1 = the law places substantive constraints on 
the creation of a fixed-term or 
temporary contract (e.g., by allowing 
temporary hirings only for jobs which 
are temporary by nature, for training 
purposes, for seasonal work, for the 
replacement of workers on maternity or 
sick leave, or other specified reasons) 

Note: 

    The term ‘temporary contract/worker’ is 
intended to cover what is described in 
some countries (eg Australia) as ‘casual’ 
employment. 

 

 

 

 

1970-1996=0.25 

1997-2013 = 0 

Strength of the law: There was no general provision in 
Australian labour law restricting fixed-term contracts to 
work of limited duration. In principle employers could 
hire workers on limited duration contracts for work of an 
ongoing nature. At expiration of the contract term, the 
contract would terminate.  

This situation nevertheless was impacted upon by 
Australian labour law in several ways. First, individual 
awards applying to particular industries or occupations 
could restrict the use of fixed-term employment, or 
regulate its use. This was a matter of course prior to the 
late 1980s, although the tribunals became more lenient in 
their restriction of ratios of fixed-term to permanent 
workers after the Structural Review Decisions of the late 
1980s.   

Generally speaking, under the limited operations of Federal and 
State laws enabling employees to challenge the ‘fairness’ of their 
dismissal prior to the introduction of general unfair dismissal laws 
in 1993, a fixed-term employee would have had only limited legal 
protection. In the great preponderance of cases the termination of 
the contract and its non-renewal would not have been treated as a 
dismissal.    

With the introduction of the Industrial Relations Reform Act 1993 
(effective March 1994), a general unfair dismissal law became 
available to Australian workers. However fixed-term workers 
were excluded from the operation of these provisions unless it 
could be proved that a ‘substantial purpose’ of the fixed-term 
contract was to evade the unfair dismissal protection. Such 
arguments are rarely if ever mounted and the net effect is that 
workers under fixed-term arrangements are largely excluded from 
dismissal protection. In some instances workers engaged in a 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 
series of fixed-term hirings have been deemed to be in ongoing 
relationships, but these are exceptional cases.  

Under the Workplace Relations Act 1996 the Federal industrial 
tribunal was prohibited from making an award over the number or 
proportion of employees that an employer might employ in a 
particular type of employment (s.89A (4) WRA 1996). That 
provision effectively ruled out the regulation of ratios or numbers 
of fixed-term employees which might be employed in any 
industry or workplace (see NTEU V AHEIA (1997) 74 IR 326).  

Scope of the law: a small discount has been applied to the score 
for the period 1970-1996 to reflect the limited coverage of awards. 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

3. Restrictions on 
the Use of 
Agency 
Workers  

Measures whether the 
law restricts the use of 
agency (on-hired) 
workers and the terms 
under which agency 
workers can be 
engaged 

0     =  the parties are free to determine 
whether a worker is engaged as an 
agency worker 

0.5  =  the law specifies the conditions under 
which agency workers can be 
employed, and/or the terms on which 
agency workers are employed 

1     =  the law prohibits the use of agency 
workers 

1970 to 2005 = 
0.1 

2006-2008 = 0 

2009-2013 = 0.1 

Strength of the law 

Restrictions on the use of agency workers: Recruitment agencies (i.e. 
those which merely place workers in employment with other 
employers) are regulated by Australian State and Federal legislation, 
largely protecting workers against forms of exploitation. But generally 
this legislation does not limit or restrict the employer’s access to such 
labour (A. O’Donnell and R. Mitchell, ‘The Regulation of Public and 
Private Employment Agencies in Australia: An Historical Perspective’ 
(2001) 23 Comparative Labor Law and Policy Journal 7). In any case 
ordinarily such workers are employees entitled to equal treatment with 
other employees. 

The focus of this variable is, though, on workers engaged through an 
agency where the workers have an ongoing contractual role with the 
agency. These types of agencies are not extensively regulated in 
respect of these types of activities and in respect of these types of 
workers there are no substantive restraints on the use of agency labour. 
This basically means that such temporary workers can be hired 
through agencies without restrictions upon numbers or other such 
limitations. Where these workers do have a contract of employment 
with the agency they are covered by labour law in the usual way, 
though some differences may arise because the worker is acting under 
the direction of the hirer rather than the agency. However, most of 
these workers are self-employed contractors, and the ongoing 
contractual relationship they have with the agency is not one of 
employment.  

Firms engaging in both recruitment and labour hire may find 
themselves subject to the state regulation applying to recruitment 
agencies generally, but as noted above, this regulation does not tend to 
limit or control the use of labour hire.  
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

Prior to 2006, collective agreements sometimes contained provisions 
which restricted the extent to which an employer could make use of 
agency labour and/or imposed restrictions on the conditions that 
applied to these workers Elsa Underhill and Malcolm Rimmer, ‘State 
protection for temporary agency workers: Australian developments’, in 
Modernization of labour law and industrial relations in a comparative 
perspective, Kluwer Law International, Alphen aan den Rijn, The 
Netherlands, pp.173-192).  The Work Choices legislation prohibited 
the inclusion of these provisions in agreements (2005 WR Act s 810; 
Workplace Relations Regulations 2006 (Cth) ch 2 reg 8.5(1)(i)).  This 
prohibition was removed by the FW Act with effect from July 2009.  

 

Restrictions on the conditions of employment/engagement for agency 
workers:  

Generally speaking awards of the Australian Federal and State 
governments historically covered employees but not self-
employed/independent contractors (or agency workers) working side 
by side with those employees. Some State legislation may have 
considered ‘contractors’ as employees for certain purposes (e.g. 
eligibility for union membership) (also in the Federal Industrial 
Relations Act from 1977) but these did not have a major impact on the 
regulation of the terms and conditions of employment of agency 
workers. 

Nor does it appear that many industrial agreements determined the 
terms and conditions of agency workers engaged as independent labour 
rather than as employees.  

There are some State and Federal laws which purport to provide 
protection for agency workers who are hired on ‘unfair’ terms when 
compared with permanent employees, or which give State bodies the 
opportunity to rope contractors in to the regulatory scheme or ‘deem’ 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

some agency workers to be employees (Queensland and South 
Australia for example). By far the most important of these has been in 
the NSW jurisdiction where s.88F was enacted in 1959. This does not 
appear to have been very effective in promoting the equal treatment of 
agency workers in its early stages (R. Hunter, ‘The Regulation of 
Independent Contractors: A Feminist Perspective’ (1992) 5 Corporate 
and Business Law Journal 165). This provision was re-enacted in NSW 
in the Industrial Relations Act 1991, and again in 1996. Since the 
early-to-mid 1990s the NSW jurisdiction has notionally had some 
impact upon the rights of agency workers in that State (particularly in 
relation to dismissal). A similar provision introduced into Federal law 
in 1992 has been largely ineffective. 

In 1998 and 2002 the NSW laws were amended, and in 2003 judicial 
rulings were made, the general purpose of which was to reduce the 
scope of application of the NSW laws. These appear to have been of 
only marginal effect. 

In 2006 the Workchoices amendments, and the Independent 
Contractors legislation at Federal level basically removed the 
application of State provisions (with some exceptions) basically 
providing the possibility of equal treatment for agency workers through 
regulation (J. Riley, ‘A Fair Deal for the Entrepreneurial Worker? Self 
Employment and Independent Contracting Post Work Choices’ (2006) 
19 Australian Journal of Labour Law 246). 

Two other general fields of regulation are relevant to this discussion. 
First progressively since 1975 both Federal and State governments 
have introduced laws which prevent discrimination against a broad 
class of workers. These laws typically provide protection against 
discrimination on sexual, racial and other grounds for agency workers 
(Creighton and Stewart 2005; R. Owens and J. Riley, The Law of 
Work, 2007). Alterations to the Federal laws described above do not 
affect these protections (Beth Gaze has confirmed that the reach of the 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

discrimination laws to contractor type workers was generally in the 
legislation from the beginning). 

Second, in the case of OHS modern statutes introduced into the Federal 
and State jurisdictions progressively since the 1970s, and particularly 
after the mid-1980s, covered workers in the agency worker category 
(Richard Johnstone confirms). 

Scope of the law: no discount 

4. Restrictions on 
the 
Employment 
of  Children/ 
Young People  

Measures the extent to 
which the law prohibits 
or restricts the 
employment of 
children / young 
persons of a stipulated 
age of anywhere from 
11 to 15 years old 

0      =  the law does not restrict the 
employment of children 

0.5 = the law allows for the employment of 
children under the age of 15, with 
limited exceptions (e.g., in relation to 
the worst forms of child labour) 

1 = the law prohibits the employment of 
children, except in limited 
circumstances (e.g., in entertainment, 
in family business, or under 
apprenticeship) 

 

1970-2003 = 0.6 

2004-2005 = 0.7 

 

2006 – 2013 = 
0.8 

Strength of the law: The restrictions that are placed on child 
employment vary enormously from state to state.  The least protective 
provisions are found in Tasmanian legislation, where the focus is on 
the education of children such that the law merely prohibits the 
employment of children during school hours: Education Act 1994 (Tas) 
s 82; there are also restrictions on the employment of children in public 
entertainment: Children, Young Persons and their Families Act 1997 
(Tas).  

Restrictions on the employment of children during school hours also 
apply in South Australia: see Education Act 1972 (SA) ss 78, 81A. In 
addition, the South Australian Industrial Relations Commission, 
through the award system, is empowered to protect children’s interests 
at work through protecting employment conditions and prohibiting 
child employment in specified industries (Fair Work Act 1984 (SA), s 
98A).  

The Victorian Child Employment Act 2003 (which commenced in 
2004) provides more extensive protection: a child under the age of 15 
may not be employed without a permit, unless the child is working in a 
family business. The employment is also subject to restrictions on 
hours of work and particular protections that apply to employment in 
the entertainment industry.  This legislation is the successor to the 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

Community Services Act 1970 (Vic) (CSA) which similarly provided 
for a permit-based system.   

NSW has also adopted a permit system: Children and Young persons 
(Care and Protection) Act 1998 Ch 13 (which replaced the Children 
(Care and Protection) Act 1987); Industrial Relations (Child 
Employment) Act 2006 (NSW) was designed to protect child 
employment conditions in the wake of the ‘Work Choices’ legislation.   

The Queensland Child Employment Act 2006 requires parental consent 
for child employment; and prohibits employment of children in certain 
harmful work without authorisation from the relevant authority. 
Previously (until 1999), the Children’s Services Act 1965 (Qld) 
restricted the employment of children in occupations that exposed them 
to moral or physical danger.  In contrast, the Child Protection Act 1999 
placed the responsibility for the protection of children in employment 
in the hands of parents and guardians. Similarly, parents had 
responsibility to ensure children were not employed during school 
hours: Education (General Provisions) Act 1989. Accordingly, the 
enactment of the Child Employment Act 2006 was a significant 
expansion in the level of protection afforded to children in Queensland.   

The WA and ACT legislation imposes the greatest restrictions on child 
employment.  The Children and Community Services Act 2004 (WA) 
Pt 7 prohibits the employment of children with exceptions for light 
work/family businesses etc.  This legislation also allows the relevant 
authority to issue a certificate prohibiting or restricting the employment 
of a particular child.  The predecessor to this legislation was the Child 
Welfare Act 1947, which restricted the hours of work of children; 
restricted employment of children for indecent purposes; and also 
provided for the relevant authority to impose restrictions on the 
employment of a particular child (ss 106-109).  
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

The Children and Young People Act 2008 (ACT) (pt 21.4) prohibits 
employment of a child (with the exception of some light work, and in 
specific family business situations, and providing it does not interfere 
with schooling).  Penalties for breach of these provisions include fines 
and/or up to six months imprisonment (and up to 2 years imprisonment 
for employing a child in ‘high risk’ employment).  Similar provisions 
were contained in the Children and Young People Act 1999 (ACT). 

The piecemeal and inconsistent approach to child employment between 
states has been taken into account in scoring the strength of the law, 
rather than applying a discount in relation to the scope of the law.  The 
change of score in 2004 reflects increased protection in Victoria and 
WA; and the change in 2006 reflects the enactment of legislation in 
Qld.  See Andrew Stewart, Stewart’s Guide to Employment Law (4th 
ed, Federation Press, 2013)  

Scope of the law: no discount 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

5. Restrictions on 
Use of Forced 
Labour 

Measures the extent to 
which the law prohibits 
or restricts the use of 
forced or bonded 
labour 

0       =  the law does not restrict the use of 
forced or bonded labour  

0.5  = the law prohibits forced labour or 
bonded labour with some exceptions  

1= the law prohibits forced labour except as a 
sanction pursuant to the criminal law 

 

 

 

 

1970-2013 = 1 Strength of the law: The use of forced or bonded labour is 
inconsistent with minimum entitlements under Australian workplace 
relations legislation and awards.  The use of forced or bonded labour is 
also prohibited by aspects of Australia’s Criminal Code (and 
historically by the application of UK legislation to Australia such as 
the Slave Trade Act 1824 (UK).  Over time, specific offences relating 
to forced labour have supplemented existing protections in the 
Criminal Code to facilitate prosecutions. In 1999, the specific offence 
of slavery was added to the criminal code by the Criminal Code 
Amendment (Slavery and Sexual Servitude) Act 1999; and in 2005 the 
offences of people trafficking, and debt bondage were added to the 
Code under the Criminal Code Amendment (Trafficking in Persons 
Offences) Act 2005 (Cth); and in 2013, new offences of forced labour 
and aggravated debt bondage were added to the Code under the Crimes 
Legislation Amendment (Slavery, Slavery-like Conditions and People 
Trafficking) Act 2013 (Cth).   

In addition, it is an offence under the Migration Act 1958 to employ a 
person, or refer a person for work, in contravention of their visa 
conditions. The Act provides for aggravated offences where a person is 
being exploited.  

See Australian Government, ‘Discussion Paper: The Criminal Justice 
Response to Slavery and People Trafficking; Reparation; and 
Vulnerable Witness Protections’ (2010) 

Scope of the law: no discount 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

B. Terminating Employment Relationships   

6. Restrictions on 
Dismissal at 
Will 

Measures the extent to 
which the law restricts 
the capacity of an 
employer to dismiss an 
employee without 
cause (at will) 

0       =   employment at will (i.e., no cause 
dismissal) is normally permissible 
(whether with or without notice) 

0.5 = dismissal is permissible in a range of 
circumstances such as redundancy or 
based on a valid or fair reason 

1       =   dismissal is only permissible for 
serious misconduct or fault of the employee 

1970 – 84 = 0.1 

1985 – 93 = 0.2 

1994 – 2005 = 
0.4 

2006 – 2009 = 
0.2 

2010 - 2013 = 
0.4 

Strength of the law: The Australian common law position in 
relation to this variable would have been closer to an 
‘employment at will’ model than otherwise, since dismissal 
with appropriate notice required no cause on the part of the 
employee in order for the dismissal to be lawful.  

Australian industrial arbitration jurisdictions had power to deal 
with claims of unfair dismissal before the onset of the period 
covered in this research (1970). These were added to by specific 
State laws introduced in the 1970s and 1980s which offered 
some form of legal protection against dismissal.  These laws 
required at least a serious reason for dismissal beyond pure 
managerial prerogative even when appropriate notice was given, 
but they did not apply to employees in the federal system.  

In 1984 the Termination, Change and Redundancy Case 
established an unfair dismissal jurisdiction in the Federal 
industrial relations system. However, prior to legislative 
indication of what substantive grounds might support a 
dismissal, the application of the ‘unfair’ standard fell to the 
discretion of the courts/tribunals. Generally speaking these 
bodies tended to give quite strong support to managerial 
decision-making on dismissals provided, as noted, that fair 
procedure was adopted. This suggests that prior to the 
introduction of legislated substantive limitations (the most 
important being the 1993 legislation at Federal level, the 
Industrial Relations Act 1988, as amended), the considerations 
of fairness in dismissal did not impose particularly rigid 
limitations on the right to dismiss.  
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In the 1993 Federal legislation (effective 1994) permissible 
substantive reasons for dismissal were limited to a reason to do 
with the employee’s capacity to do the job, the employee’s 
conduct in the job, and the operational requirements of the 
business or undertaking (more or less redundancy) (s. 170 DE 
of the Act after amendment).  

This set of substantive reasons was retained in the 1996 
legislation (Workplace Relations Act).  The Workchoices 
legislation of 2005 and the Fair Work Act 2009 were similar, 
although a dismissal based on the operational requirements of 
the business (Workchoices) or a genuine redundancy (FW Act) 
was excluded entirely from the application of unfair dismissal 
laws. 

Scope of the law: these discounts apply to variables 6 to 8 

1970-1983: the scores are substantially discounted to reflect the 
limited coverage of state laws dealing with unfair dismissal. 

1984-1993: a less substantial discount for scope applies during 
this period since the federal Termination, Change and 
Redundancy case introduced an unfair dismissal scheme into the 
award system (with broad application for those covered by 
awards) to supplement state laws.  

1994-2005: again, the scores are substantially discounted during 
this period to reflect the numerous disqualifications which were 
introduced when a federal statutory framework governing unfair 
dismissal was created, thus narrowing the cohort of workers 
having access to unfair dismissal complaints.  
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For example, in the 1993 legislation classes of employees 
excluded from the operation of the legislation included 
employees earning above a certain salary, employees working 
on fixed-term contracts, trainees, and workers engaged for a 
specific task. There was no general exclusion based on length of 
service, however, employees engaged on probationary contracts 
were excluded provided the probation period was reasonable. 
Casual employees engaged for a short period were also 
excluded (unless they had been engaged for a period in excess 
of 6 months and had a reasonable expectation of continuing 
employment). 

In addition, in 2001, a general qualification period was added to 
the Workplace Relations Act which limited applications for 
unfair dismissal in the Federal jurisdiction to persons who had 
been employed for at least 3 months (or a different period if 
specified by agreement).  

In 1996 these restrictions were taken further to exclude persons 
who were not engaged under a federal award by a corporation 
(although by reason of a transfer of power the Federal-system 
laws continued to apply to all workers in the State of Victoria). 
Many employees were thus excluded from access to unfair 
dismissal claims at Federal level. Generally speaking, State laws 
included similar exclusions to those set out in the Federal law. 

2006-2009: Further general exclusions were added in 2006 by 
the Workchoices legislation which excluded persons dismissed 
for ‘genuine operational reasons’, and employees engaged in 
businesses employing fewer than 100 employees. The 
qualification period was also increased to 6 months. 
Accordingly, there is a further discount that applies during this 
period.  
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2010-2013 The discount for scope during this period is slightly 
diminished by the removal of the small business (fewer than 
100 employees) exclusion – this has been replaced by a 
requirement that persons engaged in businesses of less than 15 
employees must meet a 12 month employment qualification 
period to be eligible to bring proceedings for unfair dismissal. In 
all other cases, employees in the Federal system are required to 
meet a 6-month employment eligibility period.  Employees who 
are dismissed due to a ‘genuine redundancy’ cannot bring a 
claim.  
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

7. Procedural 
Restrictions on 
Individual 
Dismissal 

Measures the extent to 
which the law places 
procedural 
requirements on the 
termination of 
employment of 
individual employees  
(e.g., warning prior to 
dismissal, providing 
reasons for dismissal) 

0     =  there are no procedural requirements 
for dismissal other than a requirement 
to provide notice   

0.5  = failure to follow procedural 
requirements is taken into account in 
unjust dismissal cases 

1     = a dismissal is necessarily unjust if the 
employer fails to follow procedural 
requirements prior to dismissal 

 

 

1970 to 1993 = 
0.1 

1994-1996 = 0.8 

1997-2005 = 0.4 

2006-2009 = 0.3 

2010-2013 = 0.5 

Strength of the law: State jurisdictions provided – either through 
specific legislation or as part of a general industrial dispute settlement 
jurisdiction – legal systems for pursuing claims of unfair dismissal 
(harsh, unfair or unreasonable in Australian terminology). However, 
for those eligible, these State systems placed a high emphasis on 
procedural fairness (generally the right to be notified of the reasons for 
dismissal and the opportunity to respond; and the issuing of warnings 
and the opportunity to improve performance in the case of alleged 
incompetence) (Creighton and Stewart, 1990, p. 164). 

Procedural fairness is generally also an important element in judging 
the fairness of dismissal in the Australian public sector.  

In the Federal legislation of 1993 (effective 1994) ‘procedural fairness’ 
was a compulsory requirement of a fair termination unless the 
employer could not reasonably be expected to provide a fair procedure 
process in the circumstances of the case (s. 170 DC Industrial Relations 
Act 1988). 

This requirement was weakened somewhat by the Workplace Relations 
Act 1996 which reduced procedural fairness merely to one of several 
factors to be considered in deciding whether or not a dismissal was 
unfair. State jurisdictions tended to mirror this approach (Creighton 
and Stewart, 2000, p. 326). 

These procedural fairness provisions remained unchanged in the 
Workchoices legislation of 2005 and essentially unchanged in the Fair 
Work Act 2009.   

Scope of the law: Discounts for scope have been incorporated into the 
scores as per variable 6 above. 
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Score 

Explanation: Description of Rationale   

 

8. Remedies for 
Unfair 
Dismissal 

Measures the extent to 
which the law provides 
effective remedies to 
employees against 
unfair dismissal 

 

0     = no remedy is available as of right 

0.33  = dismissed worker is normally entitled 
to compensation 

0.67  = the law provides for either 
reinstatement or compensation as 
alternative remedies 

1     = reinstatement is the normal remedy for 
unjust dismissal and is regularly awarded 

1970 to 1984 = 
0.67 

1985 to 2013 = 
0.33 

Strength of the law: Prior to the mid-1980s reinstatement was 
traditionally the dominant form of relief for unfair dismissal in the 
State industrial jurisdictions, although reinstatement was not always 
granted. In the Federal jurisdiction obstacles to an effective remedy 
of this sort persisted into the 1990s (Creighton and Stewart 1994 pp. 
200-202). 

In the second half of the 1980s, State tribunals were progressively 
specifically armed with powers to award compensation, and this 
remedy steadily became the preferred remedy for most successful 
applicants. 

As noted in earlier discussion on other variables, new unfair 
dismissal laws were introduced into the Federal system (the 
Industrial Relations Reform Act 1993; effective March 1994; 
amended June 1994). Under the June amendments, reinstatement 
was nominated as the primary remedy in the case of unfair dismissal 
(by reappointing the worker to his or her previous position; or by 
appointing them to another position on terms and conditions not less 
favourable). The provision required that compensation be awarded in 
lieu of reinstatement only if the reinstatement remedy was 
considered by the court to be ‘impracticable’. However, in practice 
the main remedy under these provisions (as was the case in the State 
jurisdictions) was compensation (Creighton and Stewart, 1995, p. 
208) and that remains the case currently. The 1993 provisions 
remained basically unaltered in the 1996 Workplace Relations Act, 
the Workchoices legislation of 2005 and the Fair Work Act. 

Scope of the law: No discount to reflect scope – for those who have 
access to the unfair dismissal jurisdiction, the same remedies apply to 
all. 
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Score 

Explanation: Description of Rationale   

 

9. Notice Period – 
Individual 
Dismissal 

Measures the length 
of notice, in weeks, 
that has to be given to 
a regular (full-time) 
employee with at 
least 3 years’ 
employment. 

Score is normalised so that 0 weeks = 0, 12 or 
more weeks = 1. 

 

 

 

 

 

 

 

 

1970-84 = 0.15 

1985-1993 = 0.2 

1994-2013 = 
0.25 
(representing 3 
weeks) 

Strength of the law: Although the area is not straightforward, it would 
appear that through the operation of the common law, award and 
sometimes statutory provision, during the 1970s there was a general 
rule that employees engaged on a weekly basis were entitled to one 
week’s notice; and if engaged on a fortnightly or monthly basis, then 
perhaps a fortnight’s or a month’s notice irrespective of how long the 
person had been employed (Sykes and Glasbeek, 1972, p. 41; Mills and 
Sorrell, 1975, p. 230). In cases where both contracts and awards were 
silent on notice, the common law substitute of ‘reasonable’ notice most 
often would have delivered the same result. 

In 1984 the decision of the Australian Industrial Relations Commission 
in the Termination, Change and Redundancy Case significantly 
extended notice periods for terminating contracts. This meant that for 
employees with at least 3 years employment with the same employer 
the required period of notice was 3 weeks. Workers with more than 5 
years service were entitled to 4 weeks notice. Workers over the age of 
45 years were entitled to an additional week on top of their basic 
entitlement under this sliding scale. 

By the mid-to-late 1980s these entitlements had become more or less 
standard under both Federal and State awards (Creighton and Stewart 
1990 p.148), and the same standards were further entrenched in the 
Federal law by amendments made to the Industrial Relations Act 1988 
by the Industrial Relations Reform Act 1993 (effective March 
1994;s.170DB of the amended Act). These same provisions were 
carried over into the Federal Workplace Relations Act 1996, and both 
State and Federal awards continued to reflect these standards in the 
2000s (Creighton and Stewart, 2005, p. 419). It is also the case that in 
practice a significant proportion of individual agreements provided for 
severance pay greater than the award/statutory standard (Creighton and 
Stewart 2005 p.432). 
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Score 

Explanation: Description of Rationale   

 

 

Neither the Workchoices legislation (2006) nor the Fair Work Act has 
altered this general standard formula. 

Scope of the law: A small discount has been applied to the scores to 
1994 to reflect the limited coverage of awards.  No additional discount 
has been applied to reflect the exclusion of casual or fixed term 
employees from the application of the notice entitlement since this 
variable is defined as the payment of notice to full-time workers. 

10. Restrictions on 
Redundancies / 
Economic 
Dismissals 

Measures the extent 
to which the law 
restricts the 
conditions under 
which employees can 
be dismissed as a 
consequence of 
redundancy (that is, 
because their job is 
no longer required) 

0       = the law places no constraints or 
conditions on the capacity to make 
employees redundant 

0.33  = the law   mandates consultation  prior 
to dismissal and/or notification to a state 
body agency 

0.67  = the law determines priority rules for 
redundancy (i.e., based on length of 
service, family responsibilities, etc)  

1       = the law requires an external agency or 
official agency to approve redundancies 
before they can be made 

 

1970-1983=0 

1984-1993 = 
0.25 

1994-2013=0.33 

Strength of the law: Generally in Australian labour law, rules for 
priority in redundancy selection are not prescribed by legislation or 
award, but are a matter of managerial prerogative. Some particular 
practices might be prescribed by agreement between employers and 
unions, or operate as a kind of custom within particular industries, but 
the extent to which these are binding or particularly influential in 
practice is unclear.  

The TCR case of 1984 introduced into federal awards provisions which 
required employers to consult employees and their unions over major 
changes that were likely to significantly affect employees such as 
restructuring. 

In the Federal system since 1994 (and continuing to date) an employer 
has been required to notify the Commonwealth Employment Service 
and its successors in writing of a decision taken to terminate the 
employment of 15 or more workers for reasons of an economic, 
technological or structural nature. Some State legislation mirrors this 
requirement (e. g. Queensland). With the application of unfair 
dismissal laws in 1994, it has been open to dismissed workers to 
challenge the fairness of their selection for redundancy ahead of other 
workers (see Creighton and Stewart 2005 p. 479). However, this slight 
avenue was basically cut off with the Workchoices amendments to the 
Federal legislation in 2005. That legislation excluded dismissals based 
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Explanation: Description of Rationale   

 

on ‘genuine operational reasons’ from unfair dismissal claims entirely.  
Similarly, the FW Act excludes ‘genuine redundancies’ from the 
application of the provisions.  However, this redundancy exclusion will 
only apply under the FW Act where the employer has met any 
obligation in an applicable award or agreement to consult about the 
redundancy. 

Scope of the law: a small discount has been applied for the period 
1984-1993 to reflect the limits in award coverage.  

11. Compensation 
for 
Redundancies / 
Economic 
Dismissals 

Measures the 
severance pay, in 
numbers of weeks, 
that must be given to 
a regular (full-time) 
worker, employed for 
exactly 3 years who 
is made redundant 

The number of weeks’ severance pay. Score is 
normalised so that: 0 weeks = 0, 12 or more 
weeks = 1. 

 

 

 

 

1970 –1983 = 
0.2 

1984 – 2009 = 
0.4 

2010-2013 =0.5 

Strength of the law: There were no mandated entitlements from 1970 
until 1984 as a general rule, though disputes over redundancies that 
had already occurred were sometimes settled by the retrospective 
imposition of an award obligation to provide redundancy pay. 

As a result of a series of test cases from 1984 to 1987, most awards 
were varied to include redundancy pay as a standard entitlement at both 
Federal and State level. Typically an award-covered worker with 3 
years service would be entitled to 7 weeks’ pay as a minimum. Despite 
later revisions that increased entitlements for workers with longer 
service, the standard for those with 3 years service has generally 
remained the same (though NSW awards now require 10 weeks). From 
the early 1990s, an award entitlement to redundancy pay could be 
bargained away, but usually the worker would have to receive 
something else in return. There was generally no mandated entitlement 
for non-award employees. 

While award standards have remained as above, in 2005-2006 
legislation to require similar entitlements for non-award employees 
was introduced in WA, SA and Tasmania. But from 2006-2008 any 
such award or statutory entitlement could be bargained away by a 
federal system employee without compensation. 

The new National Employment Standards in the FW Act provide all 
national system employees with a standard entitlement of 7 weeks 
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Explanation: Description of Rationale   

 

redundancy pay after 3 years service. Such an entitlement cannot be 
bargained away. 

 

Scope of the law: the score for the early period from 1970 to 1983 has 
been substantially discounted to reflect the absence of a general 
obligation imposed on employers to make redundancy payments.  The 
score from 1984 to 2009 is partially discounted to reflect the restricted 
application of redundancy provisions to those covered by awards or 
relevant agreements.  With the introduction of the FW Act, where 
redundancy entitlements are payable as part of the National 
Employment Standards, there is only a small discount to account for 
the exclusion of ‘small business employers’ (those with fewer than 15 
employees) from the application of these provisions. There is no 
discount for the exclusion of casuals from this entitlement due to the 
definition of the variable.  
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C. Working Time and Pay   

12. Length of the 
Normal 
Working Week 

Measures the 
maximum duration of 
the normal working 
week, exclusive of 
overtime. 

Value is normalised so that: 0 = 48 hours or 
more (or the law places no limit on maximum 
duration of the working week); and 1 = 35 
hours or less. 

1970 to 1982 = 
0.67 

(40 hours) 

1982 to present 
= 0.8 

(38 hours) 

Strength of the law: A 40 hour working week has been the standard 
norm in Australia pursuant to State legislation and Federal awards 
since well before 1970. During the 1970s and into the 1980s union 
campaigns to reduce working hours had the result that by the early 
1980s the standard in Federal awards (and now in most State 
legislation) was reduced to 38 hours. As noted in the discussion of 
variable 13, these hours could be added to by ‘reasonable overtime’ 
provision. They were also flexible through an ‘averaging out’ process 
which could be introduced by agreement (Creighton and Stewart, 2005, 
p. 339). In addition many extra hours are worked voluntarily. 

Nevertheless the 38 hour standard is now common in most (but not all) 
Federal awards and in most State legislation, and consequently 
undoubtedly sets a legal standard of a normal working week, even 
though it does not set an absolute upper limit on what hours can be 
worked. The 40 hour week still remains the legislative standard in the 
State of NSW, but this provision is marginalised by the effect of the 
Federal standard. 

The 38 hour standard was given legislative effect at Federal level in the 
Australian Fair Pay and Conditions Standard introduced in the Work 
Choices legislation in 2005. It now forms part of the National 
Employment Standards as introduced in the Forward with Fairness 
legislation 2008. 

Scope of the law: No discount has been applied to reflect any 
exclusion of casual employees from the application of any limits on the 
normal working week, since the nature of this entitlement is that it sets 
a benchmark for ‘regular’ workers.  
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13. Regulation of 
Working Hours 

Measures the extent 
to which daily 
working hours are 
limited by law.  

0     = no restriction on maximum daily 
working hours. 

0.5  = employers can derogate from 
limitations on daily working hours in 
certain circumstances. 

1    =  employers cannot derogate from 
limitations on daily working hours. 

 

1970-2013 = 0.2 Strength of the law: Australian labour law does not appear to have 
had a general standard imposing an absolute maximum on the number 
of daily hours able to be worked. To some extent the idea of the 
‘ordinary’ or ‘normal’ working week (and within that concept the sub-
concept of the normal working day – e.g. 9am to 5 pm and so on) 
certainly contained a core notion of a limited (8 hour) working day, but 
this could usually be added to by overtime which itself was not 
explicitly limited by numbers of hours but by the more vague notion of 
‘reasonableness’. 

In 2002 the Australian Industrial Relations Commission established a 
new test case standard, fixing standard criteria for a general ‘reasonable 
overtime clause appropriate for federal awards (Reasonable Hours Test 
Case). How far this was carried across into Federal awards generally is 
unclear. 

In 2005 the Work Choices legislation entrenched the ‘reasonable 
additional hours’ standard as part of the Australian Fair Pay and 
Conditions Standard, with criteria which were essentially the same as 
those set down in the Reasonable Hours Test Case (C. Fenwick, ‘How 
Low Can you Go? Minimum Working Conditions Under Australia’s 
New Labour Laws’ (2006) 16 Economic and Labour Relations Review 
85, p. 108). The FW Act contains a similar provision which requires a 
request by an employer of an employee to work overtime hours 
(beyond the standard 38 hours week) to be ‘reasonable’.  However, 
none of these measures prescribed an absolute limit on the number of 
daily hours permitted to be worked as a general standard. 

The only specific limit on daily hours of work is found in awards and 
in some State legislation (e.g. NSW), but the coverage is patchy. In 
these forms of regulation, there have been and still are restrictions on 
the maximum number of hours which can be worked in a day, but 
being particular to different industries, occupations and so on, they are 
not uniform and do not create a general standard as such. They are also 
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in many cases subject to derogation by industrial agreement using 
averaging provisions, and there are some examples of agreements in 
the Federal jurisdiction which permit a maximum number of 12 hours 
to be worked in any 24 hour period (Creighton and Stewart, 4th ed., p. 
339), although these would also usually be subject to prescribed 
periodic meal and rest breaks during that period. 

Scope of the law: the score is substantially discounted to reflect the 
limited coverage of protections in this area. 

14. Wage Premium 
for Working 
Overtime 

Measures the extent 
to which a wage 
premium for working 
overtime hours (that 
is hours worked in 
excess of the normal 
maximum) is 
required by law. 

0     = there is no legal requirement to pay a 
wage premium for overtime hours. 

0.5  = there is a legal requirement to pay a 
wage premium for overtime hours in limited 
situations. 

1     = a wage premium must normally be paid 
for overtime hours. 

1970 to 2005 = 
0.6 

2006 to 2009 = 
0.5 

2010 to 2013 = 
0.6 

Strength of the law: Prior to the 1970s Federal and State industrial 
tribunals generally awarded overtime pay for work carried out before 
or after the ordinary hours of work on any normal working day. 
Although the rates varied somewhat from occupation to occupation, 
generally the longstanding overtime standard was fixed at the rate of 
one-and-a-half times the ordinary rate of pay for the first 3 hours, and 
double time for overtime hours worked beyond that (Sykes and 
Glasbeek, 1972, p. 535; Mills and Sorrell, 1975, p. 129; Punch 1994 p. 
652; CCH ALLR vol. 2, para. 29-533). In some industries (e.g. 
building), and progressively from the late 1970s onwards, there was a 
shift to a standard double time after 2 hours at the one-and-a-half rate, 
but this did not develop into the standard for industry generally (but see 
Punch 1994, p. 653 regarding State awards). 

With the introduction of various State legislated bargaining regimes in 
the 1990s, partially marginalising awards, and particularly following 
the Federal government’s WRA in 1996, certain types of individual 
and collective statutory agreements began to reduce overtime pay, or to 
eliminate it altogether (see Peetz pp. 90-100, Gahan et. al. Regulating 
For Performance? 2004). Whilst the ‘no disadvantage test’ was in 
operation this may have resulted in higher base rates of pay. 

These developments were exacerbated with the introduction of the 
Work Choices legislation in 2005. In that legislation, overtime pay was 
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not included as a component of the Australian Fair Pay and Conditions 
Standard, and the Working Time Standard permitted the averaging out 
of ordinary hours of work by agreement over a 12 month period. In 
principle this legislation was bound to reduce or eliminate overtime 
pay to some degree across occupations and industries (Owens and 
Riley, 2007, p. 310) and research carried out on agreements concluded 
under the Work Choices legislation indicates that overtime was 
increasingly becoming unpaid or paid at ordinary rates (See P. Gahan, 
‘Employer Greenfield Agreements in Victoria: A Research Report 
Prepared for the Victorian Office of the Workplace Rights Advocate’ 
2007; P. Gahan, ‘Employer Greenfield Agreements in New South 
Wales: A Report Prepared for the New South Wales Office of 
Industrial Relations, 2007; P. Gahan, ‘Employee Greenfields 
Agreements in Western Australia: A Report Prepared for the Western 
Australian Fair Employment Advocate’ 2007; M. Barry and M. 
Michelotti, ‘Market Power Constrained: Union and Non-Union 
Collective Bargaining Outcomes in the Australia Resources Sector’ 
(2009) 20 Labour & Industry 25). At the same time the removal of the 
NDT in 2005 meant that the removal of overtime premia were not 
necessarily compensated for. This may have been reversed somewhat 
when a form of ‘fairness’ test was reintroduced in May 2007. 

The FW Act provides overtime pay may constitute one of 10 minimum 
employment standards to be included in modernised awards. This, 
coupled with a renewed ‘no disadvantage test’ will probably restore the 
general overtime standard to a degree. 

Scope of the law: throughout the entire period, penalty rates were 
payable only to those who were covered by relevant provisions in an 
award or enterprise agreement.  The scores have been discounted to 
reflect this limit on coverage.   
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15. Minimum Wage Measures whether 
there is any legally 
mandated minimum 
wage that applies 
generally to 
employees 

0 = there is no minimum wage. 

1 = there is a minimum wage that reflects 
basic living costs. 

 

 

 

 

1970-2013 = 1 Strength of the law: Australia has a longstanding traditon, going back 
to the Harvester Case of 1907, of setting many different minimum 
rates of pay to reflect different kinds of work via the award system.  
During the Workchoices period, the task of setting wages was 
transferred from the industrial tribunal to a new ‘Australian Fair Pay 
Commission’ and minimum wages were excised from the award 
system.  Nevertheless, a minimum wage that reflected basic living 
costs was retained. Under the FW Act, minimum wages have been 
reinserted into awards, and supplemented by a minimum wage order 
which applies to all workers covered by the Act. (See R Owens, J Riley 
and J Murray, The Law of Work, 2nd ed, Oxford University Press, 2011) 

Scope of law: although minimum wage rates traditionally only applied 
to award-covered workers, in practice these were generally the only 
workers who required a minimum wage regulation in order to secure a 
wage that reflects basic living costs. Accordingly, no discount has been 
applied to reflect this limitation in the scope of the law.   

16. Paid Recreation 
Leave 
Entitlement 

Measures the number 
of paid recreation 
leave days per year 
guaranteed by law 
(including both 
annual leave and 
public holidays). 

The number of paid recreation leave days (that 
is, working days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 = 
15; and 1 = 30 or more 

 

 

 

 

 

 

1970 to 2005 = 
1 

2006 to 2009 = 
0.9 

2009 to 2013 = 
0.95 

 

Strength of the law: 

Annual leave 

In Australia, a combination of Federal and State award regulation and 
State legislation established the norm of an annual leave period well 
before 1970. By the mid-1960s 3 weeks annual leave (15 working 
days) was standard in Federal awards and in most State jurisdictions. 
Generally speaking only permanent workers (full time or part time pro 
rata) are entitled to annual leave. Consequently most of the large 
proportion of workers who are regarded as ‘casual’ in Australia have 
no annual leave entitlement, although most at the same time receive a 
pay loading to compensate for this and other non-applicable work 
rights. 
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 During the 1970s, again through a combination of legislation and 
award, the standard became one of 4 weeks (20 days) rather than 3, and 
at the same time an annual pay ‘loading’ became payable upon an 
employee entering a period of annual leave (usually before the 
Christmas break). 

 

The general standard of 4 weeks annual leave was encapsulated as part 
of the Australian Fair Pay and Conditions Standard introduced as part 
of the Work Choices legislation in 2005, and remains the norm 
(although in some special instances – eg shift work – workers enjoy a 5 
week rather than a 4 week standard). However, the annual leave 
loading was not included as part of this general legislated standard, and 
through the agreement making process appears to have been whittled 
away to some degree. 

A further alteration to the standard lies in the provision which allows 
workers to ‘cash out’ up to 2 weeks annual leave in any one year (s.233 
WRA 2003), thereby reducing the actual compulsory standard to 2 
weeks. Research indicates that a substantial proportion of employees 
(25% in 2002: R. Denniss, ‘Paid Annual Leave in Australia’ (2004) 15 
Labour and Industry 1) do not take the full benefit of this entitlement. 
The FW Act continues the 4 week annual leave norm as part of the 
National Employment Standards, and will also permit the cashing out 
of annual leave, but only under more limiting conditions than 
previously was the case. 

Public Holidays 

Prior to 1970 most employees were entitled to 10 ‘standard’ paid 
public holidays which took effect through a combination of State 
legislation and State and Federal awards (Mills and Sorrell, Federal 
Industrial Law, 1975, p. 134). In some States and particular industries, 
additional paid holidays existed (e.g. Melbourne Cup day in Victoria, 
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union picnic days) but these were not standard. Where workers could 
be required to work on such holidays, a higher rate of pay (sometimes 
double or treble the ordinary rate of pay) was required to be paid. 

These ‘standard’ holidays continued into the 1990s (P. Punch, 
Australian Industrial Law, 1994) and remained largely unchanged in 
the Workplace Relations Act of 1996.  

However, in 2005 changes made to the Federal legislation by the Work 
Choices provisions (Div 2 of Part 12) significantly reduced the public 
holiday ‘standard’ for workers covered by the Federal law (a 
substantially increased proportion of the workforce following the Work 
Choices legislation). The reduction in the ‘standard’ occurred in 
several aspects of the right to paid public holidays. 

First the explicit number of public holidays listed was set at 7 in 
number. These were able to be added to according to any other day or 
days prescribed by a law of a State or Territory for that jurisdiction 
(subject to certain exceptions such as a union picnic day). The result of 
this was to reduce the number of guaranteed paid public holidays for 
Federally regulated employees (constituting at this time around 75 to 
85% of the workforce). State- based workers would have been in 
principle unaffected by these changes, though changes to the number of 
State declared public holidays would in practice equally affected State 
employees in the relevant jurisdictions (such as the case with some 
reduced public holidays in Victoria). 

Second, the substitution by a State or Territory government of a public 
holiday for one of the standard 7 listed in the WRA was not allowable, 
thus reducing the standard further (e.g. where one of the standard 7 fell 
on a Saturday or Sunday and a substitute day was gazetted by a State or 
Territory government as a holiday on the following Monday). 

Third, the relevant provisions in the WRA further limited the public 
holiday guarantee in that an employer could request an employee to 
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work on a public holiday. That employee was entitled to refuse that 
request only if they had reasonable grounds to do so. This seemed to 
place in doubt the whole principle of the general public holiday 
standard for Federally regulated employees at least (CCH Australian 
Labour Law Reporter, vol. 3, para. 41,550). 

These provisions remained largely unchanged by the FW Act, although 
the number of guaranteed public holidays was increased from 7 days to 
8 days (plus public holidays set by the States). 

Scope of the law: No discount has been applied to reflect the non-
application of holiday provisions to casual employees, since it is the 
nature of this entitlement that it only applies to non-casual workers and 
casuals are paid a loading to reflect this.  

D. Discrimination, and Health and Safety 

17. Discrimination 
in Employment 

Measures whether the 
law prohibits 
discrimination in 
employment (eg, 
hiring, dismissal and 
conditions of 
employment) on the 
basis of a person’s 
gender, 
ethnicity/race, 
disability, or religious 
beliefs 

0       =  the law does not prohibit an employer 
discriminating in employment 

0.5    = the law prohibits discrimination in 
employment on a narrow range of 
grounds with some exceptions 

1       =  the law prohibits discrimination in 
employment on a broad range of 
grounds with only limited exceptions  

1970-1974 = 0 

1975-1976 = 0.2 

1977 = 0.3 

1984-1990 = 0.4 

1991-2013 = 0.5 

Strength of the law: There is considerable overlap between federal 
and state protections – employees generally enjoy the benefits of both 
federal legislation and legislation in the state in which they work.  At 
the Federal level, anti-discrimination laws covering specific forms of 
discrimination were enacted in the following order: Racial 
Discrimination Act 1975; Disability Discrimination Act 1984; Sex 
Discrimination Act 1984; Age Discrimination Act 2004.  The first 
statute at the state level to prohibit discrimination was enacted in South 
Australia and was based on a specific ground: Sex Discrimination Act 
1975 (SA). South Australian legislation covering race and disability 
discrimination followed in 1976 and 1981 respectively.  New South 
Wales was the first state to enact anti-discrimination legislation 
covering a wide range of grounds (including sex, race, disability): see 
Anti-Discrimination Act 1977 (NSW).  Victoria also enacted its Equal 
Opportunity Act in 1977.  Other states followed suit in the following 
sequence: Equal Opportunity Act 1984 (SA); Equal Opportunity Act 
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1984 (WA); Anti-Discrimination Act 1991 (QLD); Australian Capital 
Territory Discrimination Act 1991 (ACT); Anti-Discrimination Act 
1992 (NT); Anti-Discrimination Act 1998 (TAS). 

Discrimination on the ground of religious belief or activity is not 
protected by federal legislation, nor by legislation in NSW, SA and 
Tasmania.  All the laws described above generally cover discrimination 
in employment (including hiring, dismissal and conditions of 
employment) amongst other things.  There are broad exceptions to the 
application of these laws.  These exceptions range from permitting 
positive discrimination; to a defence of ‘unjustifiable hardship’; and 
exceptions for specific circumstances, such as employment by religious 
institutions.  The breadth of these exceptions tends to oscillate within 
state legislation, eg, the exception for religious institutions was 
tightened in Victoria in 2010 but this amendment was repealed in 2011 
following a change of government.  

See further: Neil Rees, Katherine Lindsay and Simon Rice, Australian 
Anti-discrimination law: Text, cases and materials (Federation Press, 
2008) pp 17-19 

Scope of the law: The gradual expansion in the scope of the legislation 
(to cover a broader range of grounds and the development of coverage 
across the states) has been taken into account in the scoring.  As the 
legislation protects all employees (including casuals) no discount is 
otherwise applied to reflect the scope of the law.  

18. Health and 
Safety in the 
Workplace 

Measures the extent 
to which the law 
imposes a 
requirement for 
employers to 

0 =  the law imposes no specific obligation 
on the employer to take account of 
workplace health and safety 

0.5    =  the law imposes a limited number of 
workplace health and safety standards 

1970-1971 = 0.5 

1972-1980 = 0.6 

1981-1982 = 0.7 

1983 – 1985 = 
0.8 

Strength of the law: Prior to 1972, Australia’s health and safety laws 
were piecemeal, imposing a limited number of workplace health and 
safety standards following the lead of UK legislation.  This changed in 
Australia and the UK following the recommendations of the British 
Robens report of 1972.  This model contains (amongst other things) a 
general duty to maintain a safe workplace.  Legislation implementing 
this general duty was adopted across the various Australian 
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maintain a safe 
workplace  

1       =  the law imposes a general duty to 
maintain a safe workplace together with 
a comprehensive system of specific rules 
implementing this duty 

 

 

1986-1990 = 0.9 

1991- 2013 = 1 

jurisdictions in the following sequence: Industrial Safety, Health and 
Welfare Acts in South Australia (1972), Tasmania (1977) and Victoria 
(1981); the Occupational Health and Safety Act 1983 (NSW); the Work 
Health Act 1986 in the Northern Territory; Occupational Health, Safety 
and Welfare Acts of South Australia (1986) and Western Australia 
(1984 and 1987); Queensland enacted the Workplace Health and Safety 
Act 1989 and the Australian Capital Territory enacted the Occupational 
Health and Safety Act 1989.  Finally, the Commonwealth the 
Occupational Health and Safety (Commonwealth Employment) Act 
1991 was enacted to cover Commonwealth employees. 

A new harmonised model Work Health and Safety Act, which 
similarly contains a general duty to maintain a safe workplace, was 
implemented in five jurisdictions on 1 January 2012: Queensland, New 
South Wales, the Northern Territory, the Australian Capital Territory 
and the Commonwealth. South Australia and Tasmania followed suit 
on 1 January 2013. Western Australia and Victoria have not 
implemented the model legislation (as at 1 January 2014) but have 
retained their existing legislation. 

See further: Cormack E. Dunn and Sue Chennell (eds) Australian 
Master Work Health and Safety Guide (CCH, North Ryde, NSW, 
2012) ¶ 4-030 

Scope of the law: no discount 

E. Voice and Representation   

19. Right to 
Organise and 
Form a Trade 
Union. 

Measures the extent 
to which there is a 
legal right to organise 
and form trade unions 

0     =  the law prohibits workers from 
organising or joining a union 

0.33  = the right to organise and join a trade 
union is restricted by law to only 
government sanctioned unions 

1970 – 2013 = 
0.8 
 

Strength of the law: Australia has a written constitution which 
empowers the Federal government to settle interstate industrial 
disputes by conciliation and arbitration. This provision does not 
specifically protect or even mention freedom of association and trade 
unions. However, from early in the twentieth century the legislative 
framework for Australian industrial relations, both at Federal and State 
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 0.5   = it is not unlawful to join a union, but 
no specific rights or protections are 
conferred 

0.67  = the right to organise and ‘freedom of 
association’ are mentioned in the 
constitution or relevant statute as a 
matter of public policy or public 
interest, with moderate protections 
against victimisation and retaliation 

1    =  the law provides the right to organise 
and includes strong protections against 
victimisation and retaliation 

 

 

 

government levels not only encouraged the development of trade 
unions, but also extended to unions important organisational incentives 
and advantages. As was the case in the UK Australia also ratified the 
core ILO conventions on freedom of association in the late 1940s. 
During the 1990s, there was a noticeable shift in Australian public 
policy, in both Federal and State spheres, which to some extent 
diminished the encouragement of trade unions in the industrial 
relations system. This gave rise to complaints about the Australian 
Federal government to the ILO. But at no stage has this shift led to a 
legal prohibition on the formation of trade unions. Furthermore, 
throughout the entire period (1970 to 2013), the federal law has 
included moderately strong protections for workers from victimisation 
on the ground of being a member or official of a trade union. The 
remedies for breach of these provisions include compensation and 
substantial penalties.  
Overall, although the legislative mechanisms that have traditionally 
supported trade union activity (eg right of entry laws) have diminished 
over time, the right to organise and belong to a trade union has been 
consistently protected through freedom of association provisions in the 
legislation.      
Scope of the law: 
No discounting to reflect the scope of the law since these protections 
have broad application (see C & S, pp 558-9) 
 

20. Right to 
Collective 
Bargaining 

Measures the extent 
to which the law 
provides an 
enforceable right for 
unions to engage in 
collective bargaining  

 

0     =  the law prohibits collective bargaining 

.33  = the law restricts the right to engage in 
collective bargaining in certain 
industries or sectors (e.g. public sector 
workers) or for particular categories of 
workers (managerial employees)* 

1970–1996 = 
0.8  
 
1993-1996 = 0.9 
 
1997–2005 = 
0.67  
 

Strength of the law: 

Prior to the 1990s, collective bargaining in Australia was effectively 
(even if not explicitly) supported by the processes of the compulsory 
conciliation and arbitration and wages board systems. These created 
rights in collective parties to notify disputes which to all intents and 
purposes facilitated a ‘collective bargaining’ process the outcomes of 
which were awards or agreements. That is to say, unions and 
employers had the right to seek a response from either industrial 
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0.5   = it is not unlawful to engage in 
collective bargaining, but no specific 
rights or protections are conferred 

0.67  = the right to engage in collective 
bargaining is mentioned in the 
constitution or relevant statute as a 
matter of public policy or public interest 

1     = the law provides the right to engage in 
collective bargaining and prescribes 
procedures for doing so (e.g., 
bargaining in good faith) 

 

 

 

 

2006–2008 = 
0.67 
 

2009–2010 = 
0.9  

tribunals, or each other, or both, in respect of collective demands. 
Usually the system was constituted by an ongoing process involving all 
three groups/institutions.  
During the 1990s, the role of direct collective bargaining between 
employers and unions in the industrial relations systems were 
enhanced, and the role of industrial tribunals and awards of those 
tribunals were weakened. Employers were legally empowered to enter 
into agreements with individual employees and with groups of 
employees who were not represented by trade unions. At the same 
time, the Industrial Relations Reform Act 1993 maintained the capacity 
of unions to notify industrial disputes to the AIRC, and permitted them 
to take ‘protected’ (lawful) industrial action in support of a new 
enterprise-level collective agreement.  
The Workplace Relations Act 1996 in particular began progressively to 
whittle away collective rights. Whilst unions and groups of workers 
still had the right to initiate a bargaining period, and the power to take 
protected industrial action during that period, the obligation upon the 
parties to bargain in good faith, which had existed between 1993 and 
1996, was removed. Given the absence of any strong obligation on the 
part of employers to deal with a union bargaining agent (although 
parties were required to ‘genuinely’ try to reach agreement before 
taking industrial action which was protected under the Act), there was 
virtually no ‘right’ to have access to collective bargaining as such. It 
was still possible to seek a collective process through the tribunal 
system, but this too had been reduced in effectiveness. In particular, 
while the AIRC could make procedural orders regulating the 
bargaining process (Sensis, 2005), it could not generally arbitrate 
where the parties reached an impasse  
In 2006, the Work Choices legislation even more radically reduced the 
scope of the ‘collective process’. The capacity to make union collective 
agreements was retained, together with the protected action regime. 
But the AIRC’s capacity to deal with bargaining (or other) disputes 
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was almost entirely removed, except where all parties consented, or in 
limited situations involving harmful industrial action. In practice, an 
employer could refuse to engage in collective bargaining, with little 
possibility of tribunal intervention. And employers were given an 
unfettered capacity to make individual agreements that overrode any 
collective agreement they might previously have negotiated.  
Under the FW Act, by contrast, an employer may be ordered by FWA 
to bargain at an enterprise-level if there is majority employee support 
for such bargaining (ss 236-237). The making of a ‘majority support 
determination’ in turn triggers the availability of a ‘bargaining order’ 
from FWA (s 230(2)), to remedy any failure by the employer to 
bargain in good faith.  
An employer may also be compelled to negotiate a multi-enterprise 
agreement where FWA makes a ‘low-paid authorisation’ under Div 9 
of Pt 2-4, in recognition of difficulties historically faced by low-paid 
employees in engaging in enterprise-level bargaining. There are also 
more situations in which the tribunal can intervene in the bargaining 
process, facilitate negotiations, and (as a last resort) arbitrate.  
At a strictly constitutional level there is no recognition of a right to 
collective bargaining. Nevertheless, there is strong legislative support 
for the principle of collective bargaining – albeit that a union with only 
minority support in a workplace can no longer (as it once could under 
the old arbitration system) effectively compel an employer to bargain.  

 
Scope of the law: 
No discounting to reflect the scope of the law since these protections 
have broad application 

21. Duty to Bargain Measures the extent 
to which the law 
imposes an 

0    =  employers may lawfully refuse to 
engage in collective bargaining with the 
genuine representatives of workers. 

1970-1995 = 0.8  
1996 to 2005 = 
0.2  

Strength of the law: The commentary for the previous variable is also 
relevant here. Whilst the conciliation and arbitration systems at 
Australian Federal and State levels conferred no legal obligation per se 
upon either trade unions or employers to recognise or deal with each 
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enforceable duty on 
employers to engage 
in collective 
bargaining with 
unions, works 
councils or other 
organizations of 
workers  

 0.5  = employers  are required to engage in 
collective bargaining with a union or 
genuine worker representative where a 
majority of workers support collective 
bargaining 

1    =  employers have a legal duty to engage 
in collective bargaining in all cases 
where worker representatives request 
this.   

 

 

 

 

 

 

 

 

2006 to 2009 = 
0  
2010 – 2013 = 

0.5  

other, the compulsory nature of the tribunals’ processes and decisions 
meant that there was little sense in (in particular) employers refusing to 
deal with unions. Thus it may be said that the compulsory nature of the 
system more or less translates into an obligation to bargain.  
In keeping with the development of legal/public policy developments 
as discussed in variable 20, the legal compulsion to deal with the other 
party (i.e. in particular the employer’s obligation to recognise and 
bargain with trade unions) began essentially to be compromised during 
the 1990s.  
Under the Industrial Relations Reform Act of 1993, even as 
compulsory arbitration began to give way to a greater public policy 
emphasis on collective bargaining, there were still provisions in place 
requiring the parties to bargain in good faith, and retaining the 
authority of the industrial tribunal to assume control over the dispute 
was still in place. However, as we noted, these qualities were 
progressively eroded in the 1996 and 2005 Federal legislation. By the 
end of this sequence of legislation there was no effective legal 
requirement imposed upon employers to recognise or bargain with 
unions. Only since the implementation of the Fair Work Act have good 
faith bargaining provisions been re-introduced. 

Scope of the law: 
No discounting to reflect the scope of the law since these protections 
have broad application 
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22. Extension of 
Bargaining 

Measures the extent 
to which the law 
regulates the 
extension of 
collective agreements 
to the sectoral, 
regional and/or 
national level 

0   = the law prohibits the extension of 
collective agreements beyond the 
workplace or enterprise levels  

0.5 =  the law allows for multi-employer 
collective bargaining and agreement-
making on a voluntary basis 

1   =  the law extends collective agreements to 
third parties at the national and/or 
sectoral/regional levels (extensions may 
be automatic, subject to government 
approval or subject to a conciliation or 
arbitration procedure)  

 

 

 

 

 

 

 

1970 to 1995 = 
0.9  

1996-2005 = 0.5  

2006-2008=0.2  

2009= 0.6 

2010-2013= 0.7 

 

Strength of the law: Generally awards arising from the conciliation 
and arbitration process were extended beyond the immediate parties to 
a broader coverage by virtue, sometimes, of a ‘common rule’ 
application across an industry, or, in the Federal system because 
unions could legally create a dispute with employers who were not 
covered by a particular award (i.e. by serving a log of claims upon 
those employers) thereby ‘roping-in’ those employers as respondents 
to a pre-existing award. Through these legal capacities unions were 
able to affect a wide coverage of the workforce in the collective 
process. There is no similar extension (roping-in) process for 
collective agreements.  

With the decline of the power to seek awards, and the rise of collective 
agreements as the principal form of regulation, the strength of this 
‘roping-in’ process was largely negated during the Work Choices 
period.  

In 2009, new rules reinstated awards as the benchmark for collective 
agreement-making. 

In 2010, ‘modern’ awards made under the Fair Work Act commenced 
applying as common rules across industries and occupations rather 
than being limited to those who were a party to the original dispute.   

Scope of the law: no discount    

23. The Right to 
Participate in 
the Management 
of the Enterprise 

Measures the extent 
to which the law 
provides employees 
with a mechanism, 
such as a works 
council or enterprise 
committee, to 

0      = the law provides no mechanism for 
employees to participate in the 
management of the enterprise 

 0.33  =  the law provides for information and 
consultation of workers or worker 
representatives on certain matters, but 
where there is no obligation to maintain 

1970 to 1971 = 
0 

1972 to 1984 = 
0.2 

1985-1996= 0.4 

Strength of the law: As in the UK there is no legal requirement in 
Australia for works councils or similar representative bodies (other 
than in relation to OHS – see below). Although many Federal 
agreements have provided for such bodies, in general these have 
tended to operate as instruments of communication at the employer’s 
discretion (S. Marshall and R. Mitchell, ‘Enterprise Bargaining, 
Managerial Prerogative and the Protection of Workers’ Rights’ (2006) 
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participate in the 
management of the 
enterprise (eg, in 
relation to 
occupational health 
and safety) 

a standing body such as a works council 
or an enterprise committee 

0.67   = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise committee or 
other mechanism for employee 
consultation, but this body does not have 
the power of co-decision making 

1     = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise committee or 
other mechanism for employee 
consultation (including employee 
representation or nomination of board-
level directors in business organisations), 
and this body has legal powers of co-
decision making 

1991 – 2013 = 
0.67 

 

22 International Journal of Comparative Labour Law and Industrial 
Relations 299).  

However, there are some specific instances in which Federal law in 
particular requires that employees/unions be informed and consulted 
about specific matters. One area in which this occurs concerns an 
obligation to inform and consult with respect to structural change. In 
1984 the Federal tribunal’s decision in the TCR Case determined that 
in certain circumstances clauses could be inserted into Federal awards, 
obliging employers to notify and consult with unions and employees 
over matters of structural change and redundancy. Similar provisions 
were subsequently included in the 1993 reforms to the Industrial 
Relations Act 1988 (s. 180GA). These provisions have been carried 
through into the Workplace Relations Act 1996, and the Workchoices 
legislation in 2005. They will also part of the Fair Work Act 2009. 
That Act also contains a requirement that all enterprise agreements 
must contain a clause obliging employers to ‘consult’ with employees 
over major workplace change.  

A second important area in which a level of information and 
consultation is required is in respect of agreement making. In the 
legislation of 1992/1993, the Industrial Relations Act introduced 
provisions requiring reasonable steps to be taken to ‘inform’ 
employees about the content of agreements by which they were 
regulated. The Industrial Relations Act of 1993-1996 also contained a 
term which, unless otherwise agreed, obliged the parties to include in 
agreements a ‘consultative process about matters involving changes to 
the organisation or performance of work. To a large degree this second 
provision was ineffective in application (R. Mitchell, R. Naughton and 
R. Sorensen, ‘The Law and Employee Participation’ (1997) 39 Journal 
of Industrial Relations 196). Although the general tenor of these 
legislative provisions was watered down after 1996, the Workplace 
Relations Act of that year still required that employees be informed of 
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the making of agreements, and that the content of such agreements be 
explained to them. Failure to do so might negate the existence of 
‘informed consent’ on which the formalisation of the agreement by the 
authorities depended. Again, there is serious doubt as to how effective 
in operation these provisions were (Marshall and Mitchell, 2006).  

Under the Workchoices legislation of 2005, the employer was required 
to provide access to agreements, and an information statement in 
respect of agreements by which those employees were bound. Under 
the Fair Work Act, similar but stronger provisions require that 
information concerning agreements be given and that they be properly 
explained. 

A third area worth noting is that there are some obligations in Federal 
law for employers to inform employees about their transfer from one 
employer to another, and their consequent transfer from one regulatory 
instrument to another. 

There are other obligations of this sort in the Fair Work Act, for 
example an obligation on the employer to consult with an employee 
taking unpaid parental leave where the employer makes a decision 
which will impact upon the employee’s pre-leave position. 

OHS is the only area in which there is an obligation to constitute a 
workplace committee.  Following the Robens report of 1972, State 
legislation was progressively introduced which made provision for 
OHS committees to operate at the workplace level (see variable 18 for 
details of this State legislation).   

 

Scope of law: The scores have been discounted prior to 1991 to the 
limits of the coverage of State legislation that provided for OHS 
committees.  
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F. Industrial Action   

24. Right to Engage 
in Industrial 
Action 

Measures the extent 
to which the law 
provides 
unions/employees 
with the right to 
engage in industrial 
action (i.e. strike, go-
slow or work-to-rule) 
in relation to their 
own wages or 
working conditions  

0     =  the law prohibits unions/employees 
from engaging in industrial action 
against an employer 

0.33    = there are no explicit legal sanctions 
against industrial action, but workers 
engaging in industrial actions are not 
protected against civil remedies 

0.67    = industrial action is generally lawful in 
the context of collective bargaining, but 
otherwise prohibited (e.g., in rights 
disputes) 

1     = there is a general right for unions and 
employees to take industrial action for 
both rights and interests disputes 

 

 

 

 

 

1970-1993=0 

1994-2013=0.67 

Strength of the law: Unofficial or ‘wildcat’ strikes have never been 
lawful in Australia. From 1970 (indeed from Federation) until 1993 
almost all industrial action in Australia was unlawful. This is because it 
would, at common law, generally constitute an ‘industrial tort’ such as 
an interference with contractual relations, and, in the case of 
employees, a breach of contract. Apart from a provision in the state of 
Queensland, there was no general equivalent to the immunity 
provisions in the UK Trade Dispute Act 1906 prior to the 1993 Federal 
provisions. Moreover, various legislative provisions prohibited, or 
enabled the prohibition of, most forms of industrial action (e.g. bans 
clauses mechanisms under the Conciliation and Arbitration Act 1904 
(Cth); ss. 45D and 45E Trade Practices Act 1974 (Cth); ss. 30J and 
30K Crimes Act 1914 (Cth)). 

In 1993 a limited form of immunity was introduced at Federal level: 
‘protected action’. Protected action operates only when employees take 
industrial action in order to support or advance claims made in the 
course of bargaining for a category of collective agreement established 
under Federal industrial relations legislation (or in order to respond to 
an employer lockout): see former Industrial Relations Act (Cth) s. 
170PG(2), and now Workplace Relations Act 1996 (Cth) s. 435. 
Further, industrial action is protected only when it is duly authorised by 
the relevant trade union (or is in response to employer industrial 
action): see former Industrial Relations Act s. 170PK. Since 2006, 
industrial action must be authorised by secret ballot: Workplace 
Relations Act s. 445, s. 478. 

25. Lockouts The extent to which 
the law permits 
employers to engage 

0    = if employers are generally permitted to 
lockout employees. 

1970 to 1993 = 
1   

Lockouts were unlawful between 1970 and 1993 as they would have, at 
least, constituted a breach of contract (unless the power to lockout was 
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in employee lockouts 
in the collective 
bargaining process. 

0.5 = employers are permitted to lockout 
employees in specified circumstances. 

1    = if employers are not permitted to lockout 
employees. 

  

1993 to current 
= 0.5 

expressly conferred in the contract: Hanley v Pease & Partners Ltd. 
[1915] 1 K.B. 698). 

The 1993 amendments to the Industrial Relations Act (Cth) introduced 
a circumscribed immunity provision (s. 170PG(3)) enabling an 
employer to lock out employees for supporting or advancing claims to 
bargaining and/or responding to industrial action by employees. This 
provision is now located in s. 435(3) of the Workplace Relations Act 
1996 (Cth).  Under the FW Act, employer lockouts are only protected 
when taken in response to employee industrial action.  

Scope of the law: no discount 

26. Replacement of 
Striking 
Workers 

Measures whether the 
law provides 
employers with the 
right to fire striking 
workers or hire 
replacement labour to 
maintain the plant in 
operation during a 
strike 

 

0 = the law does not prohibit employers from 
firing striking workers or hiring replacement 
labour 

0.5 = employers are prohibited from firing 
striking workers or hiring replacement labour 
in specified circumstances 

1 = the law prohibits employers from firing 
striking workers or hiring replacement labour   
 

 

 

 

 

 

1970 to 1993 = 
0 

1994 -2013 = 1 

 

Strength of the law: There was no prohibition on an employer firing 
striking workers or from hiring replacement labour during the period 
1970 to 1993. The relevant ‘victimisation’ provisions in force at the 
time, protecting unionists against employer retaliation did not 
specifically protect against strike retaliation (see Industrial Relations 
Act 1988). 

Section 334 of the Industrial Relations Act introduced in 1993, 
prohibited an employer from retaliating against an employee engaged 
in lawful industrial action. This protection has been included in all 
subsequent versions of the legislation and is to be found now in FW 
Act s 346-7.   

The prohibition applies only to ‘protected action’ and this is narrowly 
circumscribed.  

There is no prohibition on the hiring of temporary replacement 
workers. 

Scope of the law: no discount 



        Australia 

 

45 

 

Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

G.   Dispute Resolution and Compliance   

27. Resolution of 
Interest Disputes 

Measures the extent 
to which state 
agencies have powers 
of dispute settlement 
over interests 

0      = the state does not intervene other than 
via the ordinary court system 

0.33 = there is a specialised state agency able 
to deal with interests disputes, but only 
where both parties agree 

0.67 = there is a specialised state agency able 
to compulsorily conciliate/mediate 
over interests disputes (i.e., the 
outcome cannot be imposed on the 
parties by the agency) 

1      = a state agency has power to 
compulsorily resolve interests disputes 
and impose a settlement (e.g., a power 
to arbitrate) 

 

 

 

 

 

1970-1992 = 1 

1993-2005 = 0.8 

2005-2009 = 
0.33 

2010-2013 = 0.5 

Strength of the law: Australia’s constitution empowers the Federal 
government to settle interstate industrial disputes by conciliation and 
arbitration.  Prior to 1993, the industrial court/tribunal had the power to 
compulsorily conciliate and arbitrate interests disputes and impose a 
settlement.  With the introduction of formalised enterprise bargaining 
in 1993, the emphasis of the system shifted away from settlement of 
disputes through conciliation and arbitration and towards the resolution 
of disputes through bargaining.  Whereas the 1993 version of the 
legislation provided the tribunal with the power to prevent and settle 
industrial disputes ‘so far as possible, by conciliation’ and ‘where 
necessary by arbitration’ (s 89(a), the equivalent provision in the 1996 
Act reduced this role to one of conciliation and ‘as a last resort and 
within the limits specified in this Act, by arbitration’.  Under the 1996, 
the scope of awards made via arbitration was substantially reduced to 
20 ‘allowable matters’; and the tribunal could only arbitrate to resolve 
an impasse in bargaining where the parties were not genuinely trying to 
reach an agreement, or where industrial action was endangering the 
population or causing significant damage to the economy.    

The tribunal retained similarly limited powers to intervene in industrial 
disputes under the WorkChoices legislation.  In addition, the 
WorkChoices amendments removed the provision for parties to notify 
disputes to the tribunal and removed the power of the tribunal to make 
awards, other than for the purposes of award rationalisation and 
simplification processes.  Most importantly, the tribunal could only 
exercise conciliation powers to resolve interest disputes where all 
parties to the dispute agreed to the tribunal’s involvement.   
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Under the FW Act, the circumstances in which the tribunal could 
intervene in the bargaining process were slightly enhanced.  In 
particular, in addition to its powers to settle a dispute where industrial 
action is endangering the population or harming the economy, the 
tribunal has powers to make ‘workplace determinations’ where 
bargaining has stalled in a ‘low-paid’ sector, or where one or more the 
parties has breached good faith bargaining orders and the parties have 
not been able to resolve the dispute themselves. Outside these 
particular circumstances, the tribunal has no powers to conciliate or 
arbitrate interest disputes without the consent of all parties.  

Scope of the law: no discount 

28. Inspection Measures the powers 
of inspection of state 
agencies in relation to 
minimum labour 
standards governing 
pay, working time 
and leave 

0      = there is no labour inspectorate 

0.5   = there is a state labour inspectorate but 
individual inspectors’ powers are 
limited (in terms of powers to gain 
access  to firms, their documents and 
their workers, and work processes) 

1      = there is a state labour inspectorate in 
which individual inspectors have broad 
powers to investigate and prosecute 
firms  

1970-2013 = 1 Strength of the law: For the full period from 1970 to 2013, the labour 
inspectorate has held broad powers to investigate and prosecute 
breaches of workplace laws, including powers to enter premises, 
interview employees and inspect documents.  In practice, a lack of 
resources prior to 2005 meant that the inspectorate was ‘largely 
ineffectual’ (see Hardy & Howe (2009: 315), but this changed with an 
injection of funds during the Work Choices period leading to a surge in 
enforcement activity which has continued during the Fair Work period. 
These practical issues are not taken into account in the numerical score.   

Scope of the law: No discount. 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

29. Sanctioning Measures the 
sanctioning powers of 
state agencies in 
relation to minimum 
labour standards 
governing pay, 
working time and 
leave 

0      = there are no penalties for breach of 
minimum labour standards other than 
recovering underpayments 

0.5   = monetary fines may be imposed for 
breach of minimum labour standards 

1      = monetary fines and/or imprisonment 
may be imposed for breach of 
minimum labour standards 

1970-2003 = 0.5 

2004 = 0.6 

2005-2013 = 0.8 

Strength of the law: For the entire period, the legislation has included 
penalties as an available remedy for breaches of minimum standards in 
addition to recovering underpayments.  The maximum penalties 
increased substantially in 2004 (from $10,000 to $33,000 for 
corporations and from $2000 to $6600 for individuals) under the 
Workplace Relations Amendment (Codifying Contempt) Act 2004  

Scope of the law: no discount 
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H. Social Protection    

30. Unemployment 
benefits - level 

Measures the 
replacement ratio of 
state-based 
unemployment 
benefit schemes for 
full-time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross unemployment benefit (eg, 80% 
= 0.8) 

 

 

 

 

 

 

 

 

 

 

 

 

 

1970 = 0.125 

1975 = 0.25 

1980 = 0.21 

1985 = 0.22 

1990 = 0.23 

1995 = 0.23 

2000 = 0.22 

2005 = 0.20 

2013 = 0.175 

These figures are derived from time series ABS data on average 
fulltime adult ordinary time earnings (AWE) and data from the 
Parliamentary Library on the dollar value of unemployment benefit for 
across the period 1970 - 2013.  

The growth in the ratio between 1970 and 1975 reflects firstly the 
McMahon government’s decision in 1972 to grant a 70% one-off 
increase in the single adult rate, then the Whitlam government’s 
decision in 1973 to increase the level of benefit to around 25% of 
AWE: this remained an informal benchmark across the next couple of 
decades. The decline 1975-1980 reflects a 1978 decision to reduce the 
scope and immediacy of automatic CPI-related adjustments. The 
decline post-1995 reflects the Coalition government’s decision in 1997 
to index benefit to CPI rather than AWE in the context of fairly strong 
growth in AWE. 

I’m not sure what to do about coverage/scope. The number of 
claimants of benefit has sat below the number of unemployed persons 
for the entire period, taking a dip around 2000 to now sit at around 
67%. But the overlap between claimants and the ‘unemployed’ is 
complex. Many claimants would not count as ‘unemployed’ which 
means a greater proportion of unemployed are excluded than this figure 
suggests, whilst a number of the ‘employed’ are also eligible for 
benefit. The exclusion of a proportion of unemployed persons from 
benefit is mainly due to the benefit being means-tested on household 
income, but the means-test has been made more lenient over the period 
in question. The benefit has also been conditional on claimants 
undertaking increasingly onerous activities: it is difficult to judge what 
effect these conditions have on unemployed persons’ access to benefit.  
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Score 
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A key point, indicated in the next variable, is that if a claimant does 
satisfy these activity conditions, benefit receipt can continue 
indefinitely. I think the evident decline in the monetary value of the 
benefit in the past 15 years or so is indicative enough of a weakening in 
protection without having to further factor in the fact that across the 
same period access to benefit is also increasingly conditional on 
claimants subjecting themselves to onerous activities and surveillance. 

31. Unemployment 
benefits - 
duration 

Measures the 
maximum duration of 
unemployment 
benefits at their initial 
rate for a full-time 
employee who has 
been in continuous 
employment for at 
least 3 years 

0       =  initial benefit continues for less than 6 
months 

0.33  =   initial benefit continues for 6 months 
or more, but less than 1 year 

0.67  =  initial benefit continues for more than 
1 year, but less than 2 years 

1.0    =   initial benefit continues for 2 or more 
years 

Many countries offer a two-tier system 
whereby unemployed workers kick off with a 
high replacement rate based on social 
insurance, then after 6 months or a year or 
two years this ends and they drop down to a 
much lower social assistance rate. This item 
refers to the duration of benefits at their initial 
rate. 

1970–2014 = 1 If a claimant satisfies the conditions attached to unemployment benefit 
and if they satisfy the means test, then payment continues 
indefinitely and without any reduction in rate. 

32. Paid Sick Leave Measures the number 
of sick days per year 
paid at full pay per 
year 

The number of paid sick days (that is, working 
days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 = 
15; and 1 =  30 days or more 

1970 = 0.16 

1975-2009 = 
0.25 

In 1970 the award standard was 1 week’s leave. From the mid-1970s, 
the standard was adjusted to provide for 5 days leave in the first year of 
service and 8 days in subsequent years, so I’ve averaged this as 7 days 
leave. The NES now specifies 10 days leave. 
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 2009-2014 = 
0.33 

Scope/coverage: ABS figures indicate that for the period between 2003 
and 2011 around 20% of all employed persons were without leave 
entitlements. In the early 1980s, the figure would have been less than 
10%, indicating a substantial reduction in coverage. 

33. Workplace 
Injury 
Insurance 
(Workers’ 
Compensation) 

Measures the 
replacement ratio (in 
the first year 
following the claim) 
of an injured 
worker’s entitlement 
under any public 
insurance scheme for 
workplace injury to 
the injured worker’s 
employment income 
prior to injury  

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross average insurance payment (eg, 
80% = 0.8) in the case of total incapacity to 
work 

 

 

 

 

1971–1992 = 
0.8 

1992–2013 = 
0.95 for 
first 13 
weeks, 
then 0.8. 

Varies depending on State or territory where award is made. These are 
figures for NSW. There is some difference between States: eg, 
SA was at 0.75 in 1970 and at 1 in 1973; Tasmania at 1 from 
1972. Rates under Victoria’s current scheme mirror NSW 

Given a step-down in the replacement rate occurs after week 13, we 
could change the variable to refer to the first 3 months following 
the claim, or just split the difference between 0.8 and 0.95 

34. Disability 
Insurance 

Measures the 
replacement ratio of 
state-based benefits 
for non-work related 
disability for full-
time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross average insurance payment (eg, 
80% = 0.8) in the case of total incapacity to 
work 

 

1970 = 0.20 

1975 = 0.25 

1980 = 0.24 

1985 = 0.24 

1990 = 0.25 

1995 = 0.25 

2000 = 0.23 

2005 = 0.23 

2013 = 0.26 

These figures are derived from time series ABS data on average 
fulltime adult ordinary time earnings (AWE) and data from the 
Parliamentary Library on the dollar value of the age pension across the 
period 1970 - 2013. 

The figures reflect the Whitlam government’s decision to increase 
pensions and benefits to 25% of male AWE and subsequent 
governments’ decision to keep to this benchmark with respect to 
pensions. The Coalition government enshrined the benchmark in 
legislation in 1997. The slight upswing at the end of the period reflects 
the Labor government’s implementation of a recommendation of the 
Harmer Pension Review that the financial security of pensioners be 
strengthened by granting a one-off increase to the single rate of pension 
of around 10 per cent. 
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35. Old 
Age/Retirement 
Pension   

Measures the 
replacement ratio of 
state-based retirement 
benefits for a full-
time employee in 
normal employment 
for a minimum of 
three years 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross retirement benefit (eg, 80% = 0.8) 

 

 

1970 = 0.20 

1975 = 0.25 

1980 = 0.24 

1985 = 0.24 

1990 = 0.25 

1995 = 0.25 

2000 = 0.23 

2005 = 0.23 

2013 = 0.26 

These figures are derived from time series ABS data on average 
fulltime adult ordinary time earnings (AWE) and data from the 
Parliamentary Library on the dollar value of the age pension across the 
period 1970 - 2013. 

The figures reflect the Whitlam government’s decision to increase 
pensions and benefits to 25% of male AWE and subsequent 
governments’ decision to keep to this benchmark with respect to 
pensions. The Coalition government enshrined the benchmark in 
legislation in 1997. The slight upswing at the end of the period reflects 
the Labor government’s implementation of a recommendation of the 
Harmer Pension Review that the financial security of pensioners be 
strengthened by granting a one-off increase to the single rate of pension 
of around 10 per cent. 

Coverage/scope:. There are few juridical restrictions on access to the 
age pension. The main exclusion works via means-testing. Means-
testing was eased in the late 1970s and early 1980s, at one point 
resulting in all persons over age 70 having access to the age pension. It 
has subsequently been tightened such that around 67% of pension-age 
persons receive the pension, although two-thirds of these would receive 
less than the full rate. This does not necessarily indicate a diminution 
of protection in retirement as it would normally indicate the claimant 
has access to another income stream. 

Note that since the early 1990s compulsory employer contributions 
into superannuation funds have bolstered workers’ retirement security. 

 

 

 

 



        Australia 

 

52 

 

Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

36. Paid Parental 
Leave 

Measures 
replacement ratio of 
paid parental leave 
benefits at 12 weeks 
after the 
commencement of 
parental leave, based 
on a full-time 
employee in normal 
employment for a 
minimum of three 
years 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross parental leave benefit (eg, 80% = 
0.8. The score is reduced proportionately 
where the duration of paid parental leave is 
less than 12 weeks) 

 

1970–2010 = 0 

2010–2014 = 
0.45 

Excludes workers earning more than $150 000 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

A. Forming Employment Relationships   

1. Legal 
Status of 
the 
Worker 

Measures the extent to 
which the parties are 
free to stipulate 
whether the 
relationship is one of 
employment or not, as 
opposed to the legal 
status of the worker 
being determined by 
the law 

0     =  the parties are free to stipulate the legal 
status of the worker 

0.5  =  the legal status of the worker is 
determined by the nature and terms of 
the contract made by the parties (an 
individual term stipulating the legal 
status of the worker cannot override the 
terms of the contract as a whole) 

1     =  the law mandates the status of the 
worker according to the substance of 
the relationship (e.g. if certain 
specified criteria are met, such as form 
of payment, duration of hiring, etc.) 

 

 

 

 

 

1970-1979:0.2 

1980-1986:0.3 

1987- 1994:0.2 

1995-1999: 0.1 

2000-2004; 0.2 

2005-2007; 0.2 

2008-2013: 0.3 

Strength of the law 

In the period between 1970 and 1978, the urban labour market was 
generally characterised by administrative assignment rather than by 
contracting, although temporary contracting existed at the margins of 
the economy.  Little formal labour law existed during this period, as it 
had been largely destroyed from the late 1950s onward, especially 
during the Cultural Revolution (1966-1976). 

In December 1978, the Chinese Communist Party began to reorient 
economic and legal policy. Labour regulations establishing a contract 
system began to be introduced in incremental fashion, first in foreign 
owned enterprises, and then, from 1986, in state owned enterprises.   
These regulations did not specifically limit the freedom of parties to 
stipulate the legal status of the worker. 

The Labour Law of 1994 (LL), which came into force in 1995, unified 
labour regulation across the non-agricultural economy. That law refers 
to ‘labourers’ and a ‘labour relationship’ but does not define these 
terms. The terms have been translated into English as ‘employee’ and 
‘employment relationship’ and, although this is strictly speaking 
inaccurate, the terms serve to indicate who is covered by Chinese 
labour statutes and are used in this analysis. There was initially little 
guidance from the labour bureau, courts or academics on defining these 
terms. Gradually, concepts from civil law jurisdictions on the 
distinction between independent contractors and employees came to be 
used by the courts and academics. 

The Labour Contract Law (LCL) of 2007, which came into force in 
2008, did not provide a further definition of labourer or labour 
relationship but did require an employer to enter into a written contract 
with a labourer if a labour relationship existed. This indirectly 
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strengthens the supervision of contractual terms, and prevents 
employers from excluding such a relationship if one exists in 
substance. 

Scores for the strength of the law: 

1970-1978:1 

1979-1986: 0.8 

1987-1994: 0.5 

1995-2007: 0.3 

2008-2013: 0.5 

Scope of the Law for this Part (except items 4 and 5):  

The Labour Law and the Labour Contract Law covers most employees 
but does not include: 

 Agricultural workers (other than, on some analyses, those 
engaged as ‘labourers’ on large agricultural enterprises) 

 Domestic workers 
 Interns 
 Many public sector and military workers 
 Retirees who are reemployed 
 Workers engaged by individuals rather than by registered 

business units. 

The rules for workers in these categories are either set by the Contract 
Law or by public sector regulation. 

It is not straightforward to assess what proportion of the workforce is 
constituted by these groups, as public Chinese work force statistics do 
not disaggregate workers by reference to labour law coverage. The 
simplest approach is to distinguish between agricultural workers and 
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non-agricultural workers, for which data is available in the 《中国人

口和就业统计年鉴》China Population and Employment Statistics 
Yearbook (CPESY). This over- represents the number of non-
agricultural workers who are not covered by either the Labour Law/ 
Labour Contract Law (because they are, for example, re-employed 
retirees) or public sector legislation. The approach under-represents the 
coverage of agricultural workers because, as indicated above, the 
labour laws will be applicable to agricultural ‘labourers’. It is not 
possible to determine the extent to which the over-representation and 
under-representation cancel each other out. 

CPESY data is available on a yearly basis from 1952. For the purposes 
of this analysis, the proportion of workers engaged in the non-
agricultural workforce every five years from 1970 will be used.  

Accordingly the coverage of labour law (or, in the 1970s, labour 
administration rules) is as follows: 
1970: 19.2% 
1975: 22.8% 
1980: 31.3% 
1985: 37.6% 
1990: 39.9% 
1995: 47.8% 
2000: 50.0% 
2005: 55.2% 
2010: 61.9% 
 
The figure obtained by multiplying the strength figure by the scope 
figure is given to one decimal point. 
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An additional point is to whether the scope of labour law should be 
adjusted further to take into account the staggered introduction of 
labour regulation across non-agricultural enterprises in the lead-up to 
the enactment of the Labour Law. For example, just under 40% of non-
agricultural labour was employed in TVEs in 1990 (these are 
enterprises based in rural areas but frequently engaged in non-
agricultural activities). TVEs were not covered by the SOE regulations 
adopted in196 and 1987.  The nature of labour regulation in TVEs 
prior to the application of the Labour Law in 1995 is quite unclear, 
partly because the Labour and Agriculture ministries competed to 
regulate them and partly because different regional governments 
adopted their own regulation. On balance, it has been decided not to 
make this deduction. 

2. Restrictions on 
the Use of 
Fixed-Term 
and 
Temporary 
Contracts  

Measures the extent to 
which the law restricts 
the use and duration of 
fixed-term or 
temporary contracts 
and the terms under 
which fixed-term or 
temporary workers can 
be engaged 

0     =  the parties are free to stipulate the 
duration of the engagement for fixed-
term and temporary workers 

1 = the law places substantive constraints on 
the creation of a fixed-term or 
temporary contract (e.g., by allowing 
temporary hirings only for jobs which 
are temporary by nature, for training 
purposes, for seasonal work, for the 
replacement of workers on maternity or 
sick leave, or other specified reasons) 

Note: 

    The term ‘temporary contract/worker’ is 
intended to cover what is described in 
some countries (eg Australia) as ‘casual’ 
employment. 

1970-1979: 0.2 

1980-1986: 0.3 

1987- 1994:0.2 

1995-2007: 0.1 

2008-2009: 0.3 

2010-2013: 0.4 

 

Strength of the law 

 
The use of any form of contracting was marginal in the period to 1978. 
The contracting system was introduced first in special economic zones 
and private enterprises in the early 1980s. It was then expanded into 
the state sector from 1986-1987, albeit with a number of restrictions. 
As mentioned above, separate labour regulations applied to state and 
private/foreign enterprises prior to 1994. 
 
In 1994, the Labour Law provided for ongoing, fixed term and task-
based contracts but provided very little guidance on when they could 
be used. There was also little regulation of casual or temporary work.   
 
In the period between 1995 and 2007, fixed term and temporary 
contracting greatly expanded, covering on some estimates up to 80% of 
the non-agricultural labour force. Many workers previously on 
continuing contracts were converted to fix term contracts. 
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The Labour Contract Law of 2007 saw a major change whereby limits 
were placed on fixed term contracting at the national legislative level. 
These limits are that a contract will be ongoing unless the worker 
otherwise requests if: 

(1) The worker has been working for the employer for a 
consecutive period of 10 or more years (this was also in the 
Labour Law); 

(2) The worker has been working for the employer for a 
consecutive period of 10 or more years but less than 10 years 
away from the statutory retirement age and the employer has 
(a) introduced the labour contract system or  (b) is a State-
owned enterprise and has to conclude a new labour contract 
with her or him as a result of restructuring; or 

(3) The worker intends to renew the labour contract after he has 
consecutively concluded a fixed-term labour contract with 
the employing unit twice and exceptional circumstances 
(such as misconduct) do not apply. 

In addition, if an employer fails to conclude a written labour contract 
with a worker within one year as of the date when it employs the 
worker, it shall be deemed to have concluded an open-ended labour 
contract. 

Further, casual contracting (that is contracting which is neither 
ongoing nor fixed term) is limited to so called ‘part-time’ work 
(非全日工作) which is work remunerated by the hour and must 
be for no more than 24 hours per week and 4 hours per day on 
average. 

Scores for the strength of the law: 

1970-1978:1 
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1979-1986: 0.8 

1987-1994: 0.5 

1995-2007: 0.2 

2008-2013: 0.6 

3. Restrictions on 
the Use of 
Agency 
Workers  

Measures whether the 
law restricts the use of 
agency (on-hired) 
workers and the terms 
under which agency 
workers can be 
engaged 

0     =  the parties are free to determine 
whether a worker is engaged as an 
agency worker 

0.5  =  the law specifies the conditions under 
which agency workers can be 
employed, and/or the terms on which 
agency workers are employed 

1     =  the law prohibits the use of agency 
workers 

1970-1979:0.2 

1980-1986:0.3 

1987- 1994:0.2 

1995-2007: 0 

2008-2009: 0.3 

2010-2012: 0.4 

2013: 0.5 

 

Strength of the law 

 
Prior to 1978 labour contracting was marginal. Up to 1986, while 
agency workers were not explicitly prohibited, there was in practice 
little scope to create agencies supplying workers. The labour market 
was still largely socialised, most workers being in the state sector on 
administrative arrangements. This situation started to change with the 
state sector reforms from 1986, meaning that there was more scope to 
create labour agencies and to hire workers on contract. The Labour 
Law contained no restrictions on labour agencies and in the years after 
its enactment, labour hire expanded rapidly. By the mid-2000s, on 
some estimates as many as 50 million workers were engaged under 
labour hire arrangements. 
 
From 2008, the Labour Contract Law introduced a number of 
provisions regulating labour hire, including minimal capital 
requirements, minimum contract lengths for agency workers (w years 
with agency); the equal treatment principle (i.e. agency workers to 
receive equal treatment to equivalent in-house workers); a prohibition 
on an employer creating an agency in order to sub-contract to its labour 
force, and a provision that ‘Workers are dispatched (i.e. hired) 
generally for temporary, auxiliary or substitute jobs.’ 
 

After these provisions did little to stem the increasing use of agency 
workers, the Labour Law was amended in 2012 (with effect from 
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2013) to provide tighter definitions for the equal treatment principle 
and for the terms temporary, auxiliary and substitute (including that 
labour hire could only  be used in those circumstances. Furthermore, 
the amendments enabled the central government to set quotas for firms. 
In 2014, this quota was set at 10%. 

Scores for the strength of the law: 

1970-1978:1 

1979-1986: 0.8 

1987-1994: 0.5 

1995-2007: 0 

2008-2012: 0.6 

2013: 0.8 

4. Restrictions on 
the 
Employment 
of  Children/ 
Young People  

Measures the extent to 
which the law prohibits 
or restricts the 
employment of 
children / young 
persons of a stipulated 
age of anywhere from 
11 to 15 years old 

0      =  the law does not restrict the 
employment of children 

0.5 = the law allows for the employment of 
children under the age of 15, with 
limited exceptions (e.g., in relation to 
the worst forms of child labour) 

1 = the law prohibits the employment of 
children, except in limited 
circumstances (e.g., in entertainment, 
in family business, or under 
apprenticeship) 

 

1970-1978:1 

1979-90: 1 

1991-2001: 1 

 2002-2013: 1 

Strength of the law 

It is difficult to assign a value for this item during the period 1970-1978 
because there was no effective labour law. However, the figure of 1 is 
given on the basis that child labour was in fact restricted by 
administrative hiring practices. Interim regulations adopted during the 
period from 1979 to 1991 did not permit the employment of children 
below the age of 16. 
 
In 1991, the State Council adopted the Provisions Prohibiting Child 
Labour, which prohibited the employment of children under 16 except 
in limited circumstances (such as family businesses and educational 
activities).  This is reflected in the Labour Law and in the Criminal Code 
 
These were completely revised in 2002 with tighter language and clearer 
penalties. The exceptions were specified in terms of artistic, sporting and 
educational activities. Offences relating to employing children below the 
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age of 16 in hazardous circumstances were introduced into the Criminal 
Law in 2002 (Art 244). 
 
Scope of the law 
 
As these matters are governed by laws of general operation and hence 
are broader than the Labour Law and Labour Contract Law, no 
discount for scope is suggested. 
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5. Restrictions on 
Use of Forced 
Labour 

Measures the extent to 
which the law prohibits 
or restricts the use of 
forced or bonded 
labour 

0       =  the law does not restrict the use of 
forced or bonded labour  

0.5  = the law prohibits forced labour or 
bonded labour with some exceptions  

1= the law prohibits forced labour except as a 
sanction pursuant to the criminal law 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1970-1977: 0 

1978-1994: 0.3 

1995-2013: 0.5 

Strength of the law 

China has made extensive use of forced labour through processes of re-
such as education through labour or laojiao(which is an administrative 
punishment) and reform through labour or laogai(which is criminal in 
nature). While China has argued that these are penal sanctions and 
therefore do not violate international norms against forced labour, this 
position is widely criticised, particularly given the relatively arbitrary 
use of detention powers in the Maoist period. Since the reform period 
(from 1978) there has been a trend towards regularising the use of these 
punishments (see Sarah Biddulph, Law Reform and Administrative 
Detention Powers in China, Cambridge UP, 2007).Laogai was formally 
abolished in 2013 but administrative detention remains widely used. As 
the powers to detain and require labour of people still operate, it is more 
appropriate to give a value of no more than 0.5   throughout the study 
period.   
 
In terms of forced labour in the context of employment, many of the 
temporary provisions developed in the early reform period required 
labour contracts to be entered into freely, but lacked detail. They were 
replaced with the Labour Law of 1994, which provides that employees 
can revoke their labour contract if ‘they are forced to work by the 
employer through means of violence, threat or deprival of personal 
freedom in violation of law’ (art 32). Forced labour by employees has 
been a criminal offence since 1997 (art 244 Criminal Code). 
 
Scope of the law 
 
As these matters are governed by laws of general operation and hence 
are broader than the Labour Law and Labour Contract Law, no 
discount for scope is suggested (e.g. the Criminal Code is of general 
application). 
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B. Terminating Employment Relationships   

6. Restrictions on 
Dismissal at 
Will 

Measures the extent to 
which the law restricts 
the capacity of an 
employer to dismiss an 
employee without 
cause (at will) 

0       =   employment at will (i.e., no cause 
dismissal) is normally permissible 
(whether with or without notice) 

0.5 = dismissal is permissible in a range of 
circumstances such as redundancy or 
based on a valid or fair reason 

1       =   dismissal is only permissible for 
serious misconduct or fault of the employee 

1970-1979: 0.2 

1980-2009: 0.3 

2010-2013: 0.4 

 

Strength of the law 

In the pre-reform period, it was very difficult to dismiss an employee. 
Rules were incrementally loosened during the 1980s, first in private 
firms, and then, from 1986, in the state sector. The state sector is taken 
as the determinant for the coding since during the 1980s it was still the 
dominant part of the economy. 
 
The present position was established in 1994. The Labour Law (ss 25 
and 26) and the Labour Contract Law (ss39 and 40) provide that a 
labour contract (other than a casual contracts) can be terminated by the 
employer in the absence of consent prior to conclusion if the employee: 
1.performs poorly during probation period  
2. commits serious misconduct  
3.suffers from a serious illness (not work related) 
4. is unqualified even after training or transfer 
5. cannot agree with the employer on a modification of the contract 
after a change of circumstances such that the original contract can no 
longer be carried out 
6 (in the case of the Labour Contract Law), is working for multiple 
firms such that the work at the first firm is being impacted upon, and 
refuses to resign from the other jobs. 
 
Scores for the strength of the law: 
1970-1978: 1 

1979-1986: 0.9 

1987-1994: 0.7 

1995-2013: 0.6 
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Scope: In terms of scope, these rules apply only to the workers in a 
labour relationship and not to the workers enumerated under item 1.  
See the discussion under item 1, and the discount percentages listed 
there. The discounting applies to all the items in this Part. 

7. Procedural 
Restrictions on 
Individual 
Dismissal 

Measures the extent to 
which the law places 
procedural 
requirements on the 
termination of 
employment of 
individual employees  
(e.g., warning prior to 
dismissal, providing 
reasons for dismissal) 

0     =  there are no procedural requirements 
for dismissal other than a requirement 
to provide notice   

0.5  = failure to follow procedural 
requirements is taken into account in 
unjust dismissal cases 

1     = a dismissal is necessarily unjust if the 
employer fails to follow procedural 
requirements prior to dismissal 

 

 

1970-1979: 0.2 

1980-1994: 0.3 

1995-: 2013: 0.2 

 

Strength of the law 

It is difficult to provide an answer for the pre-reform period. 
Dismissals in the formal sector were rare, but when they did occur 
there was not a legal procedure to be followed. The legal and industrial 
relations of the state had been largely dismantled. However, the party 
unit in the enterprise, and in some circumstances the trade union was 
often involved.  

As indicated above, there was a gradual easing of the termination rules 
during the 1980s which culminated in the present position in 1994. The 
main procedural requirements are that (1) if a person is terminated for 
poor performance they must first be provided with retraining or altered 
work requirements, and (2) the union must be consulted prior to 
termination (this is explicit in the Labour Contract Law art. 4) 

Scores for the strength of the law: 

1970-1978:1 

1979-1986: 0.9 

1987-1994: 0.7 

1995-2013: 0.4 
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8. Remedies for 
Unfair 
Dismissal 

Measures the extent to 
which the law provides 
effective remedies to 
employees against 
unfair dismissal 

 

0     = no remedy is available as of right 

0.33  = dismissed worker is normally entitled 
to compensation 

0.67  = the law provides for either 
reinstatement or compensation as 
alternative remedies 

1     = reinstatement is the normal remedy for 
unjust dismissal and is regularly awarded 

1970-1978: 0.2 

1979: 0.1:  

1980-1984 :0.2 

1985-2004: 0.3 

2005-2013: 0.4 

 

Strength of the law 

This section is again difficult to complete in respect of the pre-reform 
period because of the socialised economy and the absence of legal and 
industrial relations institutions. A person found to have been wrongly 
dismissed from an enterprise (through a process which could include the 
party cell) could be restored to their original position. This is relatively 
little information about what actually occurred in this period. 

In all subsequent periods, the value of 0.67 is given. Even though there 
was considerably legislative change in the period, the dispute resolution 
bodies (labour arbitration committees and courts) have been empowered 
throughout the period to order both reinstatement and compensation. 
This is usually not explicit in the legislation which uses general 
terminology such as arbitration ‘awards’, without specifying their 
content. However, it is clear that ‘awards’ have been understood to 
include reinstatement. This position was confirmed in the First 
Interpretation of the Supreme People’s Court on Several Issues about 
the Application of Laws for the Trial of Labour Disputes Cases, 2001,  
article 20 which explicitly states that a court can ‘cancel’ an erroneous 
termination. See also Labour Contract Law arts 48 and 87 which provide 
for reinstatement and compensation.  

In practice, the normal remedy for unjust dismissal is compensation, 
the reason being that the restatement provision is commonly 
understood to reinstatement in the same  position. Therefore, if a new 
worker has been hired, reinstatement will not be granted. An exception 
is sometimes made for large firms, especially state owned enterprises. 

Scores for the strength of the law: 

1970-1978: 1 

1979-2013: 0.67 
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9. Notice Period 
– Individual 
Dismissal 

Measures the length of 
notice, in weeks, that 
has to be given to a 
regular (full-time) 
employee with at least 
3 years’ employment. 

Score is normalised so that 0 weeks = 0, 12 or 
more weeks = 1. 

 

 

 

 

 

 

 

 

1970-1986: 0 

1987-1994: 0.1 

1995- 2013: 0.2 

 

Strength of the law 

The calculation here refers to ‘notice’ only, not severance. Severance is 
usually be payable in addition to notice for ordinary dismissal: see 
Labour Contract Law art 46 (which expands the matters that attract 
severance pay). The amount of severance is indicated in the answer to 
item 11.  
 
There appears to have been no clearly established notice period in the 
pre-reform era and in the early reform period. However, the figure of 
‘0’ seems misleading in the context of heavily regulated employment 
relations. 
 
A period of one month was established in state owned enterprises in 
the Provisional Regulations on Institution Of Labour Contract System 
In State-Owned Enterprises1986 (in effect from 1987), article 16. The 
Labour Law changed this to 30 days from 1995: Labour Law art 20). 
This continues to apply. 

Scores for the strength of the law: 

1970-1986: 0 

1987-2013: 0.33. 

 

  



        China 

 

70 

 

Variable Title Definition  Values Numerical 
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10. Restrictions on 
Redundancies / 
Economic 
Dismissals 

Measures the extent 
to which the law 
restricts the 
conditions under 
which employees can 
be dismissed as a 
consequence of 
redundancy (that is, 
because their job is 
no longer required) 

0       = the law places no constraints or 
conditions on the capacity to make 
employees redundant 

0.33  = the law   mandates consultation  prior 
to dismissal and/or notification to a state 
body agency 

0.67  = the law determines priority rules for 
redundancy (i.e., based on length of 
service, family responsibilities, etc)  

1       = the law requires an external agency or 
official agency to approve redundancies 
before they can be made 

 

1970-1979: 0.2 

1980-1984: 0.3 

1985-1994: 0.4 

1995- 2007;  0.2 

2008-2009: 0.3 

2010-2013: 0.4 

 

Strength of the law 

In the pre-reform period, all major enterprises were controlled by the 
state and enterprise managers had relatively limited autonomy to make 
decisions about staffing. This situation persisted for most enterprises 
until the late 1980s when large scale lay-offs began in the state sector. 
During this period, enterprise management also gained greater capacity 
to make staff cuts.  

 

Article 27 of the Labour Law of 1994 makes provision for 
redundancies. This can occur if the employer informs and consults with 
the union or all the employees 30 days in advance and notify the labour 
department. This provision is expanded in article 41 the Labour 
Contract Law contains priority rules for redundancy (fixed term first, 
workers with family responsibilities last). Some categories of workers 
cannot be dismissed (e.g. pregnant women: art 42). 

Scores for the strength of the law: 
1970-1994: 1 

1995-2007: 0.33 

2008-2013: 0.67 
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11. Compensation 
for 
Redundancies / 
Economic 
Dismissals 

Measures the 
severance pay, in 
numbers of weeks, 
that must be given to 
a regular (full-time) 
worker, employed for 
exactly 3 years who 
is made redundant 

The number of weeks’ severance pay. Score is 
normalised so that: 0 weeks = 0, 12 or more 
weeks = 1. 

 

 

 

 

1970-1986: 0 

1987-1994: 0.4 

1995-2004: 0.5 

2005-2013: 0.6 

Strength of the law 

The result from 1970-1986 is paradoxical in the sense that workers 
were highly protected from redundancy by administrative and political 
practice; there was just no legal protection. 
 
The earliest reference to severance payments is in the Provisional 
Regulations on Institution of Labour Contract System In State-Owned 
Enterprises of 1986 (in effect 1987) art 23. This was set at a standard 
of one month for every year of service, with a maximum of 12 month’s 
pay. As with subsequent laws, this applies to most forms of termination 
(other than for misconduct), not just redundancy.   
 
The standard was repeated in the Measures on Economic 
Compensation for Violation and Termination of Labour Contracts 
1994, made pursuant to the Labour Law art 26. Art 9 of the measures 
applied to economic redundancies. 
 
From 2007, the provision has been set out in the Labour Contract Law 
(art 47). This also provides for one month’s pay for every year of 
service (with a cap for highly paid workers at 12 years).  

Scores for the strength of the law: 

1970-1986:0 

1987- 2013: 1 
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C. Working Time and Pay   

12. Length of the 
Normal 
Working Week 

Measures the 
maximum duration of 
the normal working 
week, exclusive of 
overtime. 

Value is normalised so that: 0 = 48 hours or 
more (or the law places no limit on maximum 
duration of the working week); and 1 = 35 
hours or less. 

1970-1994: 0 

1995-1996: 0.1 

1997- 1999: 0.2 

2000-2013: 0.3 

Strength of the law 

From 1949 until 1994, the length of the normal working week was 48 
hours (see, e.g. The Labour Regulations governing Special Economic 
Zones in Guangdong Province art 30). The Labour Law reduced this to 
44, with effect from 1/1/95 (art 36). Shortly after this, the State Council 
reduced the working week to 40, with all enterprises governed by the 
Labour Law having to comply by mid 1997: see State Council 
Working Time Regulations.  

Scores for the strength of the law: 

1970-1994: 0 

1995-1996: 0.25 

1997-2013: 0.5 

Scope of the Law 

Note that for the items in this Part (apart from items 17 and 18) , the 
law applies only to persons in a labour relationship, and therefore the 
considerations in item 1 apply 
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13. Regulation of 
Working Hours 

Measures the extent 
to which daily 
working hours are 
limited by law.  

0     = no restriction on maximum daily 
working hours. 

0.5  = employers can derogate from 
limitations on daily working hours in 
certain circumstances. 

1    =  employers cannot derogate from 
limitations on daily working hours. 

 

1970-1979: 0.1 

1980- 1999: 0.2 

2000-2013: 0.3 

Strength of the law 

 
The maximum number of ordinary working hours per day in China is 
eight and this has been the case since 1949. However, there have 
consistently been ways to derogate from this in a broad range of 
circumstances. The extent to which derogations can be made varies 
from province to province. The key legal provisions currently in 
operation date from 1994-1995 and are: 

 Labour Law art 36, 39, 41 and 42; and 
 Measures Concerning the Approval of the Implementation in 

Enterprises of Systems of Non-standard Working Hours and 
of Accumulated Working Hours. 
 

Score for the strength of the law: 
1970-2013: 0.5 

14. Wage Premium 
for Working 
Overtime 

Measures the extent 
to which a wage 
premium for working 
overtime hours (that 
is hours worked in 
excess of the normal 
maximum) is 
required by law. 

0     = there is no legal requirement to pay a 
wage premium for overtime hours. 

0.5  = there is a legal requirement to pay a 
wage premium for overtime hours in limited 
situations. 

1     = a wage premium must normally be paid 
for overtime hours. 

1970-1979: 0.2 

1980-1984: 0.3 

1985-1994: 0.4 

1995-2004: 0.5 

2005-2013: 0.6 

Strength of the law 

The situation in the period 1970 to 1987 is unclear, although some 
literature at the time indicates that overtime premia were generally 
paid, although the percentage rate tended to vary greatly. The 
administrative and legal basis for this is unclear. 
 
The Labour Regulations governing Special Economic Zones in 
Guangdong Province adopted in 1988 provide for 150% of wages to be 
paid in overtime, and this standard has appeared in subsequent 
legislation. For example, this ratio appears in article 44 of the Labour 
Law (higher rates are prescribed for occasions such as work on public 
holidays). 
Scores for the strength of the law: 

1970-1987: 1 
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1988-2013: 1 

15. Minimum Wage Measures whether 
there is any legally 
mandated minimum 
wage that applies 
generally to 
employees 

0 = there is no minimum wage. 

1 = there is a minimum wage that reflects 
basic living costs. 

 

 

 

 

1970-1979: 0.2 

1980-1984: 0.3 

1985-1994: 0.4 

1995-1999: 0.2 

2000-2002: 0.3 

2003-2004: 0.5 

2005-2013: 0.6 

 

Strength of the law 

In the pre-reform period, wages were set by administrative means. This 
continued into the early 1990s, especially for state owned firms. As 
state owned firms were privatised or corporatized, and the private 
sector expanded, the effective coverage of minimum wage rates 
declined. 

The Labour Law contained an enabling provision for minimum wages 
(art 48). These were to be set by provincial and local governments, and 
they were phased in over more than a decade (with leading 
jurisdictions such as Shanghai and Shenzhen establishing minimum 
wages short after the enactment of the Labour Law). National 
regulations on calculating the minimum wage were issued by the 
Ministry of Human Resources and Social Security in 2003, replacing 
earlier 1993 rules, and this will be used as a date for coding since by 
then the minimum wage system was in operation in most urbanised 
parts of the country. A large number of workers in rural areas are not 
covered by the minimum wage system, so this should be discounted. 

Scores for the strength of the law: 

1970-1994: 1 

1995-2002: 0.5 

2003- 2013: 1 
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16. Paid Recreation 
Leave 
Entitlement 

Measures the number 
of paid recreation 
leave days per year 
guaranteed by law 
(including both 
annual leave and 
public holidays). 

The number of paid recreation leave days (that 
is, working days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 = 
15; and 1 = 30 or more 

 

 

 

 

 

 

 

 

1970-1998: 0.1 

1999-2007: 0.2 

2008-2013: 0.3 

 

Strength of the law 

It is necessary to consider holiday leave and paid annual leave 
separately. 

Public holidays. This number can vary depending on the operation of 
the calendar. The holidays are determined by the Measures on National 
Public Holidays, which have been in force since 1949. There were 
generally seven public holidays from 1949 to 1998, ten from 1998 to 
2006 and 11 from 2007. 

Paid annual leave.  The Labour Law contains an enabling provision 
for paid annual leave (art 45). However, no national rates on annual 
leave were promulgated until 2008 (this does not mean that there was 
no paid annual leave before this time as various provinces and 
enterprises could make rules in relation to it). 

The current standard was established in 2008 in the Regulation on Paid 
Annual Leave for Employees. It is 5 days for persons with three years’ 
service. 

Scores for the strength of the law: 

1970-1998: 0.25 

1999-2007: 0.33 

2008-2013: 0.5 
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D. Discrimination, and Health and Safety 

17. Discrimination 
in Employment 

Measures whether the 
law prohibits 
discrimination in 
employment (eg, 
hiring, dismissal and 
conditions of 
employment) on the 
basis of a person’s 
gender, 
ethnicity/race, 
disability, or religious 
beliefs 

0       =  the law does not prohibit an employer 
discriminating in employment 

0.5    = the law prohibits discrimination in 
employment on a narrow range of 
grounds with some exceptions 

1       =  the law prohibits discrimination in 
employment on a broad range of 
grounds with only limited exceptions  

1970-1987: 0 

1988-1991: 0.1 

1992-1999: 0.2 

2000-2013: 0.3 

 

Strength of the law 

China has a number of different laws which protect persons who have 
been subject to discrimination, e.g. a Women’s Protection Law, a 
Disability Law and so on.  The situation of women workers will be 
used to address this item.  

The different PRC Constitutions during this period have prohibited 
discrimination against women. However, these are not justiciable and 
there was no clear legal remedy in the pre-reform period, although 
there may have been administrative and political ones. In the reform 
period, there have been a number of legal instruments which prohibit 
discrimination, but not outright. 

The Regulations Concerning the Labour Protection of Female Staff and 
Worker of 1988 prohibit firms from refusing to employ female 
workers. The Law on the Protection of the Rights and Interests of 
Women 1992 (in force 1992) extends this protection by not only 
containing prohibition on discrimination in employment but also 
providing for equal pay for equal work.  

These provisions are repeated in the Labour Law (arts 13, 46). This 
Law also prohibits discrimination on the basis of disability and 
minority status and against former soldiers (art 14). These provisions 
enable exceptions to be made by state regulations for certain types of 
work unsuitable for women. 

Scope of the Law 

The Law on the Protection of the Rights and Interests of Women is of 
broader application than the Labour Law (see Chapter IV); however, it 
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is not very effective compared to the Labour Law, which has a specific 
enforcement mechanism. 

Scores for the strength of the law: 

1970-1987: 0 

1988-1991: 0.25 

1992-2013: 0.5 

18. Health and 
Safety in the 
Workplace 

Measures the extent 
to which the law 
imposes a 
requirement for 
employers to 
maintain a safe 
workplace  

1 =  the law imposes no specific obligation 
on the employer to take account of 
workplace health and safety 

0.5    =  the law imposes a limited number of 
workplace health and safety standards 

1       =  the law imposes a general duty to 
maintain a safe workplace together with 
a comprehensive system of specific rules 
implementing this duty 

 

 

1970-1979: 0.1 

1980-1994: 0.2 

1995-2004: 0.5 

2005-2013: 0.6 

Strength of the law 

There was not a systematic OHS law in the pre-reform period though 
there were administrative rules and policies governing health and 
safety. 

A number of temporary provisions dealing with OHS were 
promulgated by the ACFTU (the official union organisation) in 1985, 
setting up a system of union safety inspectors and stipulating a number 
of safety rules. This system was subsequently superseded by 
government inspectors from 1993 (see question 28). The ACFTU does 
not now have power to promulgate generally binding rules but this 
principle had not been established at that stage. 

The Labour Law of 1994 imposed a vague general duty on employer to 
maintain a safe system of work, so the value of ‘1’ is given, but this 
does not reflect the level of protection very well (see comment). 

The main OHS law of the PRC is now the Production Safety Law of 
the PRC (also sometimes translated Work Safety Law), which was 
substantially amended in 2014. That law (see, e.g. current art 18, 
formerly art. 17) imposes a more detailed general safety duty on firms 
to be responsible for safety at the workplace, although it does not 
entirely replicate the Robens model (e.g. larger firms must establish a 
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safety committee but it does not necessarily include OHS 
representatives of workers). 

Scope The Production Safety Law is not limited to labour relationships 
and thus has a broader scope to workplaces. No discount is suggested. 

Scores for the strength of the law: 

1970-1994: 0.5 

1995- 2013: 1 

E. Voice and Representation   

19. Right to 
Organise and 
Form a Trade 
Union. 

Measures the extent 
to which there is a 
legal right to organise 
and form trade unions 

0     =  the law prohibits workers from 
organising or joining a union 

0.33  = the right to organise and join a trade 
union is restricted by law to only 
government sanctioned unions 

 0.5   = it is not unlawful to join a union, but 
no specific rights or protections are 
conferred 

0.67  = the right to organise and ‘freedom of 
association’ are mentioned in the 
constitution or relevant statute as a 
matter of public policy or public 
interest, with moderate protections 
against victimisation and retaliation 

1    =  the law provides the right to organise 
and includes strong protections against 
victimisation and retaliation 

1970-1994: 0.1 

1995- 2013: 0.2 

 

Strength of the law 

During the Cultural Revolution period, unions were effectively 
dismantled and the Trade Union Law of 1950, which was still ‘on the 
books’ was not applied. 

Since reform, the Chinese government has actively promoted 
unionism, especially over the last decade. However, under the Trade 
Union Law 1992 (amended 2001), the principle of democratic 
centralism applies, which means that all unions must be subject to the 
control of the All-China Federation of Trade Unions. Unions are 
usually established at the enterprise level, but there are also regional 
and industrial federations which are part of the ACFTU.  

During this period, protections against retaliation have been 
strengthened, particularly in 2001. I have not however adjusted the 
value for this. 

Scope of the law 

The Trade Union Law is potentially of broader application because it 
does not depend on the existence of a labour relationship. However, 
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the provisions referring to enterprises generally refer to entities which 
are ‘work units’ under the Labour Law, so the scope is effectively the 
same.  

Furthermore, until the early 2000s, it was not clearly established that 
migrant labourers (who have constituted an increasingly large 
proportion of the urban workforce) were eligible to be union members.  

The comment applies with greater force to the remaining items in this 
Part, since collective bargaining is generally regulated by the Labour 
Law and the Labour Contract Law, as well as regulations made under 
these laws. 
Score for the strength of the law: 
1970-2013: 0.33 

20. Right to 
Collective 
Bargaining 

Measures the extent 
to which the law 
provides an 
enforceable right for 
unions to engage in 
collective bargaining  

 

0     =  the law prohibits collective bargaining 

.33  = the law restricts the right to engage in 
collective bargaining in certain 
industries or sectors (e.g. public sector 
workers) or for particular categories of 
workers (managerial employees)* 

0.5   = it is not unlawful to engage in 
collective bargaining, but no specific 
rights or protections are conferred 

0.67  = the right to engage in collective 
bargaining is mentioned in the 
constitution or relevant statute as a 
matter of public policy or public interest 

1     = the law provides the right to engage in 
collective bargaining and prescribes 

1970-1994: 0.1 

1995- 2013: 0.2  

 

The value for this entire period is 0.33. However, this masks important 
changes that have occurred. 

During the Cultural Revolution period, collective bargaining did not 
exist, although the Trade Union Law of 1950 (arts 5 and 6) provided 
for collective negotiation.  

The Trade Union Law of 1992 and the Labour Law of 1994 provided 
for the conclusion of a collective contract within an enterprise without 
elaborating on any process. The Collective Contract Regulations 1994 
filled this gap by regulating the content, validity, negotiation process 
and dispute resolution systems of collective contracts. These 
Regulations were replaced by the more detailed Collective Contract 
Regulations 2004. These were quite prescriptive of the content of 
collective contracts, with the result that many contracts in practice 
repeated the existing legal provisions quite extensively. 

The Labour Contract Law specifically recognised for the first time the 
possibility of multi-enterprise contracts within the same industry and 
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procedures for doing so (e.g., 
bargaining in good faith) 

 

 

 

 

 

 

 

 

regional contracts up to the level of a county (art 53). Some of these 
are now in operation. 

Over the last decade there has been a major drive by unions and 
government to expand collective contracting and on some statistics up 
to 80% of urban firms use them. However, while there is collective 
negotiating, there is still no system of collective bargaining. That is to 
say, there is no requirement for bargaining in good faith or a system of 
unfair labour practices in relation to collective bargaining. Disputes 
between negotiating parties are dealt with by administrative means.  

Very recently (2014), some provinces (e.g. Guangdong) have 
developed their own collective bargaining rules which are beginning to 
address these issues. 

Note that public service workers are not covered by the collective 
bargaining system in the Labour Law. 

Score for the strength of the law: 

1970-2013: 0.33 

 

21. Duty to Bargain Measures the extent 
to which the law 
imposes an 
enforceable duty on 
employers to engage 
in collective 
bargaining with 
unions, works 
councils or other 
organizations of 
workers  

0    =  employers may lawfully refuse to 
engage in collective bargaining with the 
genuine representatives of workers. 

 0.5  = employers  are required to engage in 
collective bargaining with a union or 
genuine worker representative where a 
majority of workers support collective 
bargaining 

1    =  employers have a legal duty to engage 
in collective bargaining in all cases 

1970-2009: 0.1 

2010-2013: 0.2 
Strength of the law 

See the discussion for the previous item. I have assigned a value of 
0.25 here because a value of 0 would create the impression that 
employers are entirely free to refuse to negotiate. However, that is 
not the case, especially over the last decade.  

Union and labour department officials will use administrative means to 
persuade an employer to enter into a collective contract (even if 
little actual bargaining occurs).  
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where worker representatives request 
this.   

 

As mentioned above, up to 80% of enterprises in China are covered by 
collective contracts 

Score for the strength of the law: 

1970-2013: 0.25 

22. Extension of 
Bargaining 

Measures the extent 
to which the law 
regulates the 
extension of 
collective agreements 
to the sectoral, 
regional and/or 
national level 

0   = the law prohibits the extension of 
collective agreements beyond the 
workplace or enterprise levels  

0.5 =  the law allows for multi-employer 
collective bargaining and agreement-
making on a voluntary basis 

1   =  the law extends collective agreements to 
third parties at the national and/or 
sectoral/regional levels (extensions may 
be automatic, subject to government 
approval or subject to a conciliation or 
arbitration procedure)  

 

 

 

 

 

 

 

1970-2007: 0.1 

2008-2013: 0.3 

 

Strength of the law 

The value of 0.25 is given for the period from 1970 to 2007 because 
while there was no explicit provision for allowing multi-employer 
bargaining, neither was such an agreement specifically recognised as 
being enforceable. That recognition was given in article 53 of the 
Labour Contract Law 2007. 

Scores for the strength of the law: 

1970-2007: 0.25 

2008-2014: 0.5 
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23. The Right to 
Participate in 
the Management 
of the Enterprise 

Measures the extent 
to which the law 
provides employees 
with a mechanism, 
such as a works 
council or enterprise 
committee, to 
participate in the 
management of the 
enterprise (eg, in 
relation to 
occupational health 
and safety) 

0      = the law provides no mechanism for 
employees to participate in the 
management of the enterprise 

 0.33  =  the law provides for information and 
consultation of workers or worker 
representatives on certain matters, but 
where there is no obligation to maintain 
a standing body such as a works council 
or an enterprise committee 

0.67   = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise committee or 
other mechanism for employee 
consultation, but this body does not have 
the power of co-decision making 

1     = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise committee or 
other mechanism for employee 
consultation (including employee 
representation or nomination of board-
level directors in business organisations), 
and this body has legal powers of co-
decision making 

 

 

 

 

1970-1974: 0.1 

1975-1980: 0.2 

1981-1984: 0.4 

1985-1993: 0.4 

1994-2004: 0.3 

2005-2013: 0.4 

Strength of the law 

This question is a little difficult to answer, as it depends on the nature 
of the enterprise. The rights of employees in the state sector have 
generally been more extensive. The state sector was the dominant 
employer until the 1990s but most employment is now in the private 
sector, although the state sector is still significant. I have attempted to 
take this into account in weighting the variables. 

In relation to the period from 1970-1980, there were no formal detailed 
rules, although the Trade Union Law 1950 was technically in force. It 
provides for union participation in management in vague terms. In 
practice, during the Cultural Revolution, union structures were 
dismantled and replaced by political cells within enterprises  

In 1981, the State Council adopted rules for the establishment of 
workers’ congresses (in state enterprises consisting of 80% worker and 
20% management representation. They were soon replaced by the 
Regulations on State-owned Industrial Enterprise Worker 
Representatives Congress 1986. The influence of these congresses has 
ebbed and flowed over the years, depending on government policies of 
worker participation. The Law on Industrial Enterprises Owned by the 
Whole People (the State Enterprise Law) of 1988, art 52, listed quite 
extensive powers: 

(1) to hear and deliberate the factory director's reports on the policy of 
operation, long-term and annual plans, programmes for capital 
construction and major technical transformation, plans for the training 
of the staff and workers, programmes for the distribution and use of 
the retained funds and programmes for contract and leasing systems of 
managerial responsibility, and to put forward opinions and 
suggestions;  
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(2) to examine and endorse or to reject the enterprise's programmes for 
wage adjustment, programmes for bonus distribution, measures for 
labour protection, measures for awards and penalties and other 
important rules and regulations;  

(3) to deliberate and decide on the programmes for the use of the staff 
and workers' welfare fund, programmes for the allocation of the staff 
and workers' housing and other important matters concerning the well-
being and benefits of the staff and workers;  

(4) to evaluate and supervise the leading administrative cadres at 
various levels of the enterprise and put forward suggestions for 
rewarding or punishing them and for their appointment or removal; 
and  

(5) to elect, by decision of the competent department of the 
government, the factory director and report to such department for 
approval. 

However, by the early 1990s the role of workers’ congresses was 
being curtailed. The Company Law of 1993, which ultimately applied 
both to the Chinese private sector and to most state enterprises, 
established boards of directors, as well as, in some kinds of companies, 
a supervisory board. These forms of management, modelled on 
German law in particular, implicitly undermined workers’ congresses. 
Many private enterprises did not establish workers’ congresses at all, 
although many major multinationals have them in a generally advisory 
capacity. 

In relation to state enterprises, the 2008 Law of the People's Republic 
of China on the State-Owned Assets of Enterprises continues to refer 
to workers’ congresses, but only in vague terms: Article 20 provides 
that: ‘A state-invested enterprise shall apply the democratic 
management through the assembly of employee representatives or 
other channels according to law.’ However, it is clear in that law that 
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the power to appoint and dismiss managers is vested in the 
government agencies that control the state enterprise: art 22. 

Nevertheless, an alternate degree of worker involvement of 
management was achieved by stipulating in the Company Law that 
supervisory boards include worker representatives. Despite many 
amendments to the Company Law, these provisions remain in the case 
of joint stock companies and state owned companies (which are the 
larger forms of corporate entities) but not limited liability companies. 

Scores for the strength of the law: 

1970-1980: 0.67 

1981-1993: 1 

1994-2013: 0.67 
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F. Industrial Action   

24. Right to Engage 
in Industrial 
Action 

Measures the extent 
to which the law 
provides 
unions/employees 
with the right to 
engage in industrial 
action (i.e. strike, go-
slow or work-to-rule) 
in relation to their 
own wages or 
working conditions  

0     =  the law prohibits unions/employees 
from engaging in industrial action 
against an employer 

0.33    = there are no explicit legal sanctions 
against industrial action, but workers 
engaging in industrial actions are not 
protected against civil remedies 

0.67    = industrial action is generally lawful in 
the context of collective bargaining, but 
otherwise prohibited (e.g., in rights 
disputes) 

1     = there is a general right for unions and 
employees to take industrial action for 
both rights and interests disputes 

 

 

 

 

 

 

 

 

 

1970-2013: 0 

 
Strength of the law 

Apart from the exception discussed below, Chinese law contains no 
right to engage in industrial action. In practice, many strikes have been 
tolerated, especially since the mid-2000s, but there is nothing to 
prevent workers being sued or potentially prosecuted/being subjected 
to administrative detention for public offences. Some scholars have 
argued that there is a tacit right to strike as there are no explicit legal 
sanctions against industrial action. Therefore a rating of 0.33 is 
possible. However, the wide application of public order provisions 
suggests that the better view is that strikes are unlawful. This is 
confirmed by provisions such as those in the Collective Contract 
Regulations 2004 (art 26) which require parties to maintain ordinary 
production order during negotiation. 

The Constitution of 1975, which was drafted as a revolutionary 
document during the Cultural Revolution, contained a right to strike 
(art 28) but this was entirely unenforceable and meaningless. The 
Constitution of 1978 (art 45), drafted at the beginning of the pre-reform 
period also contained this provision but again it had no practical 
impact. The provision was deleted in the Constitution of 1982, which is 
the present constitution. 

Score for the strength of the law: 

1970-2013: 0 

Scope of the law 

This value is also 0 for this Part 
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25. Lockouts The extent to which 
the law permits 
employers to engage 
in employee lockouts 
in the collective 
bargaining process. 

0    = if employers are generally permitted to 
lockout employees. 

0.5 = employers are permitted to lockout 
employees in specified circumstances. 

1    = if employers are not permitted to lockout 
employees. 

  

1970-1979: 0.1 

1980-1999: 0.2 

2000-2013: 0.3 

Strength of the law 

There has been no provision for lockouts in Chinese law during the 
period under review, but lockouts may be politically tolerated 
depending on the context of the dispute, hence the value of 0.5. 
However, this should not imply a high level of employee protection, 
since, as indicated above, there is no right to strike and no formal 
system of collective bargaining, as opposed to collective negotiation. 

Score for the strength of the law: 

1970-2013: 0.5 

 

26. Replacement of 
Striking 
Workers 

Measures whether the 
law provides 
employers with the 
right to fire striking 
workers or hire 
replacement labour to 
maintain the plant in 
operation during a 
strike 

 

0 = the law does not prohibit employers from 
firing striking workers or hiring replacement 
labour 

0.5 = employers are prohibited from firing 
striking workers or hiring replacement labour 
in specified circumstances 

1 = the law prohibits employers from firing 
striking workers or hiring replacement labour   
 

 

 

 

 

 

1970-2013: 0 Strength of the law 

There is no such provision in Chinese law, and has not been over the 
research period. From the mid-1990s, contract labour became very 
widespread, which facilitates the replacement of workers. However, 
there may be political constraints on hiring replacement labour. 

Score for the strength of the law: 

1970-2013: 0 
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G.   Dispute Resolution and Compliance   

27. Resolution of 
Interest Disputes 

Measures the extent 
to which state 
agencies have powers 
of dispute settlement 
over interests 

0      = the state does not intervene other than 
via the ordinary court system 

0.33 = there is a specialised state agency able 
to deal with interests disputes, but only 
where both parties agree 

0.67 = there is a specialised state agency able 
to compulsorily conciliate/mediate 
over interests disputes (i.e., the 
outcome cannot be imposed on the 
parties by the agency) 

1      = a state agency has power to 
compulsorily resolve interests disputes 
and impose a settlement (e.g., a power 
to arbitrate) 

 

 

 

 

 

 

 

 

 

1970-1979: 0,2 

1980-1983: 0.3 

1984-1986: 0.4 

1987-2004: 0.3 

2005-2013: 0.4 

Strength of the law 

In the pre-reform period, the system did not permit the emergence of 
structural divisions between workers and management such that 
interests disputes could be identified or dealt with through industrial 
relations institutions. To the extent that this situation can be coded 
using the given variables, the value “1” seems most appropriate, given 
that state agencies had complete control over dispute resolution. 

In the reform period, dispute resolution institutions emerged first in the 
private sector in 1980 (which was then only a small part of the 
economy) and then were formalised for the then dominant state sector 
in 1987 with the Temporary Provisions on the Resolution of Disputes 
in State Owned Enterprises. These were replaced by a unified dispute 
resolution structure for both state and private enterprises in 1993, with 
the Regulations Of The People's Republic Of China On Settlement Of 
Labour Disputes In Enterprises. This structure was continued in the 
Labour Law of 1994 and in the Labour Disputes Mediation and 
Arbitration Law of 2007. 

The structure generally provides for mediation (within the firm, or, 
more recently, by external mediation agencies), arbitration by labour 
disputes arbitration committees, which are constituted by the local 
labour departments and ultimately litigation. In most cases, it is not 
possible to proceed with a claim directly to court. Moreover, since 
2007, appeals to the court system from decisions of the arbitration 
committees have been limited to particular grounds, for example, error 
of law. 

The system just described applies to rights disputes. There is no formal 
system of compulsory arbitration to interest disputes. However, the 
1993 Provisions on Collective Contracts (replaced in 2004 by a largely 
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rewritten version) enable local labour departments to ‘mediate and 
settle’ the disputes (art 26 in 2004 Provisions). This does not refer to 
compulsory arbitration but does enable labour departments to intervene 
actively in disputes. This is usually done by organising negotiations 
between the unions and employers. Labour Departments cannot in 
strict legal terms impose a settlement A value of 0.67 therefore appears 
appropriate. 

Score for the strength of the law: 

1970-1986: 1 

1987-2013: 0.67 

Scope of the law 

In terms of scope, the processes described in this and the next two 
sections are generally confined to workers in labour relationships 
(although labour inspectors have power in relation to child labour, and 
that extends beyond labour relationships). The same discount value for 
this section should be given as for Part A. 

28. Inspection Measures the powers 
of inspection of state 
agencies in relation to 
minimum labour 
standards governing 
pay, working time 
and leave 

0      = there is no labour inspectorate 

0.5   = there is a state labour inspectorate but 
individual inspectors’ powers are 
limited (in terms of powers to gain 
access  to firms, their documents and 
their workers, and work processes) 

1      = there is a state labour inspectorate in 
which individual inspectors have broad 
powers to investigate and prosecute 
firms  

1970-1992; 0 

1993-1999:0.2 

2000-2013:0.3 

 

Strength of the law 

Labour inspection systems that had been established in China prior to 
the CCP victory in 1949 were dismantled in the pre-reform period, 
especially during the Cultural Revolution period. While firms were of 
course centrally controlled, there was not a distinct labour inspectorate 
as such. 

During the 1980s, union officials served as labour inspectors, in 
relation to health and safety. This has not been coded under this item 
but has rather been coded under the OHS item (item 18). 

The current system of labour inspection was re-established in 1993 and 
is constituted under Chapter 11 of the Labour Law of 1994. The 
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inspection system is currently regulated by the Labour and Social 
Security and Inspection Regulations of 2004. 

Unlike inspectors in the ‘Franco-Iberian’ systems, Chinese labour 
inspectors, while having powers of entry and documentary inspection, 
do not formally have individual powers of decision-making in relation 
to fines and correction. These powers are, under the Regulations, 
vested in the labour bureaux rather than in the individual inspector. 
Indeed, they are not supposed to inspect firms individually. For 
example, article 16 of the Regulations provides that in the case of 
labour inspections, ‘there shall be at least 2 [inspectors] supervisors, 
who shall wear labour inspection badges and shall produce  labour 
inspection certificates.’ 

Score for the strength of the law: 

1970-1992: 0 

1993-2013: 0.5 

29. Sanctioning Measures the 
sanctioning powers of 
state agencies in 
relation to minimum 
labour standards 
governing pay, 
working time and 
leave 

0      = there are no penalties for breach of 
minimum labour standards other than 
recovering underpayments 

0.5   = monetary fines may be imposed for 
breach of minimum labour standards 

1      = monetary fines and/or imprisonment 
may be imposed for breach of 
minimum labour standards 

1970-1994: 0.1 

1995-1999: 0.2 

2000-2011: 0.3 

2012-2013: 0.6 

Strength of the law 

A clear system of fines and sanctions was not established across the 
economy until the early 1990s, although a variety of administrative 
punishments could be given. From 1995 to 2010, underpayments were 
governed by the Labour Law and the Labour Contract Law, both of 
which enable fines and compensatory orders to be impose for 
underpayments, but not imprisonment. 

This does not mean that there were no sanctions in practice in the 
earlier period. However, as most workers were  in the state sector, 
underpayments would be dealt with by administrative or political  
means. Fines for violation of the labour law appear in some sector 
specific regulations, such as the Guangdong Province Regulations on 
Labour in Special Economic Zones 1988, but these only applied to a 
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small part of the workforce. Therefore a value of ‘0’ is given prior to 
the enactment of the Labour Law. 

In 2011, the PRC Criminal law was amended to create a specific 
offence of malicious payment to pay wages (276A):  

“Whoever evades payment of a relatively large amount of labour 
remunerations by transferring property or escaping and hiding or 
refuses to pay a relatively large amount of labour remunerations 
though capable, and still refuses to pay even after being ordered by the 
relevant government department to pay, shall be sentenced to 
imprisonment of not more than 3 years or criminal detention and/or a 
fine; and if there are serious consequences, shall be sentenced to 
imprisonment of not less than 3 years but not more than 7 years and a 
fine. 
Where an entity commits the crime as provided for in the preceding 
paragraph, a fine shall be imposed on it, and its directly responsible 
person and other directly liable persons shall be punished according to 
the provision of the preceding paragraph. 
See also the Interpretation of the Supreme People's Court on Several 
Issues concerning the Application of Law in the Trial of Criminal 
Cases of Refusal to Pay Labour Remuneration, 16th January 2013, 
with effect from 23rd January 2013. 

Score for the strength of the law: 

1970-1994: 0.3 

1995-2010: 0.5 

2011-2013: 1 
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H. Social Protection  

Defining the “scope of law” for China’s social protection: 
The social security system of mainland China has long been characterised by segmentation between the rural and urban sectors, and the vast majority of the legislations or regulations made 
about social protection in China are intended to cover the workforce in the urban cities or townships. As a result since the early 1950s, entitlement to social security benefits has been largely 
determined by the status of a worker, i.e., whether he or she belongs to the agricultural or non-agricultural sector.  
In the 1970s and 1980s, the vast majority of the urban workforce is entitled to social protection and benefits afforded by the state under the Labour Insurance Scheme, which included old-age 
retirement pension, medical care, work-related injury or illness benefits, non-work-related illness or injuries, and maternity benefits. Protection for unemployment was administered by the 
government through job replacement programs, especially in the 1970s and early 1980s when the state was committed to full employment of the urban workforce.   
The situation has changed significantly as a growing number of rural labour joined in the employed workforce. To calculate the coverage/scope of the law, the sum of the target groups 
covered by the relevant laws and regulations is divided by the total employed workforce (including both the rural employed and the urban employed). The data from 1978 to 2013 is quoted 
from the Year Book of China’s Statistics (2014) to work out the scores.          
It is important to note that the approach used for this section is largely compatible with the approach used by Sean for the first 29 variables. However, given the different nature of social 
protection, the scope of the law is more fluid over the period under investigation as a variety of legislations or regulations have provided benefits to various categories of workers over the 
four decades. Nevertheless, in addition to the proportion of non-agricultural workforce, the proportion of the urban employed workforce are also found to be useful for rating the scope of the 
law, especially for the scores of the 1970s and 1980s. These figures are set as follows: 

Year Proportion of Urban Workforce 
1970 0.192 
1975 0.227 
1978 0.237 
1980 0.248 
1985 0.257 
1990 0.263 
1995 0.280 
2000 0.321 
2005 0.38 
2010 0.456 
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2013 0.497 
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30. Unemployment 
benefits - level 

Measures the 
replacement ratio of 
state-based 
unemployment 
benefit schemes for 
full-time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

 

 

 

 

 

 

 

 

 

 

 

 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross unemployment benefit (eg, 80% 
= 0.8) 

 

 

 

 

 

 

 

 

 

 

 

 

 

1970-1975=0.20 

1976-1980=0.22 

1981-1985=0.26 

1986-1993=0.24 

1994-1999=0.06 

2000-2005=0.09 

2006-2010=0.12 

2010-now= 0.15 

 

The first state regulation on unemployment benefits came into effect in 
July 1986. Before that China followed a centralised employment 
system relying on administrative orders or directions to provide jobs to 
the unemployed, mostly young adults in urban cities. That system was 
akin to the “work for the dole” regime in the West. As a result, the 
strength of the law in the first period should be very close to 1, 
however significant discount has to be made as this regime only 
worked for the urban sector which only accounted for about 20-26% of 
the total. 

The 1986 Regulation only applied to four types of employees in the 
SOEs, i.e., employees of a bankrupt enterprise, retrenched workers 
(redundant workers), dismissed workers, or laid off workers. The 
overall benefit level amounted to about 30% of the average wage. The 
coverage of the law was low, however, it was very important to note 
that the “work for dole” remained remained until the early 1990s. 
Therefore, the coverage or scope of the law cannot be calculated 
mechanically because the unemployment benefit only served as a 
supplement to the old regime in the late 1980s and the early 1990s.   

The score is significantly lower from 1993 to 1999 as the old 
employment protection gradually phased out, and unemployment 
benefit largely became the only source of protection. This period also  
witnessed the introduction of one state regulation on unemployment 
benefits--1993 Provisional Rules on Unemployment Insurance for SOE 
Employees, and one legislation on labour protection--the Labour Law 
in 1994. The legislated replacement rate was about 40% of the average 
wage but the scope is only 16% as it only applied to workers in the 
SOEs, though more categories of SOEs workers were included under 
the 1993 Rules. So the score is about 0.06.   

The strength of the law remains largely the same over the following 
two decades while the scope of the law continues to grow as more 
types of businesses and workers have been included. For instance, the 
1999 Regulations on Unemployment Insurance extended the coverage 
to all employed workers in urban enterprises and non-for-profit 
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organisation (i.e., shi ye dan wei,entities of the public sector excluding 
government or state functionaries).   

31. Unemployment 
benefits - 
duration 

Measures the 
maximum duration of 
unemployment 
benefits at their initial 
rate for a full-time 
employee who has 
been in continuous 
employment for at 
least 3 years 

0       =  initial benefit continues for less than 6 
months 

0.33  =   initial benefit continues for 6 months 
or more, but less than 1 year 

0.67  =  initial benefit continues for more than 
1 year, but less than 2 years 

1.0    =   initial benefit continues for 2 or more 
years 

Many countries offer a two-tier system 
whereby unemployed workers kick off with a 
high replacement rate based on social 
insurance, then after 6 months or a year or 
two years this ends and they drop down to a 
much lower social assistance rate. This item 
refers to the duration of benefits at their initial 
rate. 

1970-1985: n.a. 

1986-1993=0.8 

1994-1998=0.8 

1999-2014=0.6 

The scores in this part only include the strength of the law as it only 
addresses the duration of the benefits. 

The duration was linked to the years of service of the unemployed 
worker under the first state regulation in 1986. Nevertheless, the 
minimum duration was 12 months (for employees with less than 5 
years of service), while 24 months of entitlement was the normal case.  

The same duration was maintained in the 1993 state regulation.  

The 1999 regulation changed the duration with respect to the time of 
contribution (under the unemployment scheme): at most 12 months for 
1 to 5 years; at most 18 months for 5 to 10 year; and at most 24 months 
for over 10 years. The resultant duration is calculated pro rata as per 
the time of contribution, capped by the maximum--12 months, 18 
months, or 24 months. 
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32. Paid Sick Leave Measures the number 
of sick days per year 
paid at full pay per 
year 

The number of paid sick days (that is, working 
days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 = 
15; and 1 =  30 days or more 

 

 

 

 

 

 

1970-1975: 0.18  

1976-1980: 0.23 

1981-1985: 0.25 

1986-1990: 0.26 

1991-1994: 0.27 

1995-2000: 0.10 

2001-2005: 0.11 

2006-now: 0.13 

 

As prescribed by the 1953 Regulations of Labour Insurance, only 
workers with more than 8 years of service were entitled to full pay for 
a sick leave up to 6 months. Workers with less years of services were 
paid with discounted pay ranging from 60% to 90% of the full amount. 
Therefore, the strength of the law is 1, while significant discount is 
made for its small coverage (only for the urban workforce).   

The provisions of the 1953 Regulations were largely replaced by new 
legislations (for instance, the 1994 Labour Law and the 1994 
Provisions on Enterprise Workers with Illness or Non-work-related 
Injuries, i.e., 《企业职工患病或非因工负伤医疗期规定》) aimed 
at deregulation of the labour market. Ever since then, sick leave pay is 
normally subject to negotiation, and there are no regulations in China 
that provide for a sick leave with full pay, but a wide ranges of local or 
regional regulations prescribe varied pay discounts with the minimum 
pay being 80% of the mandatory minimum wage. Therefore, it is 
arguable that there is certain protection in this respect, though the 
strength of the law is significantly lower than it was three decades ago. 
The only exception would be workforce in the public sector as the old 
rules still apply to them. As a result, scores from the mid-1990s are 
significantly lower. 
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33. Workplace 
Injury 
Insurance 
(Workers’ 
Compensation) 

Measures the 
replacement ratio (in 
the first year 
following the claim) 
of an injured 
worker’s entitlement 
under any public 
insurance scheme for 
workplace injury to 
the injured worker’s 
employment income 
prior to injury  

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross average insurance payment (e.g. 
80% = 0.8) in the case of total incapacity to 
work 

 

 

 

 

1970-1975: 0.19 

1976-1980: 0.23 

1981-1985: 0.24 

1986-1990: 0.25 

1991-1995: 0.28 

1996-2000: 0.48 

2001-2005: 0.53 

2006-2010: 0.59 

2010-now: 0.66 

 

 

The protective strength should be 1 as per the 1953 Regulations on 
Labour Insurance and the subsequent amended versions. Discounts are 
made because of low coverage.  

In the second half of the 1990s because of a number of labour and 
corporate reforms the scope of the law further extended to migrant 
workers moving to industrial sectors who had been normally excluded 
from any social insurances before. The 1996 Provisional Rules on 
Work-related Injury for Enterprise Employees provided for universal 
coverage over all forms of businesses and their workforce.  

From 2004 when work-related injury insurance was extended to cover 
all forms of entities with employed workers. As a result, the coverage 
has been climbing up along with the proportion of the non-agricultural 
workforce. 

 

 

 

34. Disability 
Insurance 

Measures the 
replacement ratio of 
state-based benefits 
for non-work related 
disability for full-
time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross average insurance payment (eg, 
80% = 0.8) in the case of total incapacity to 
work 

 

 

 

 

1970-1975: 0.14 

1976-1980: 0.18  

1981-1985: 0.19 

1986-1990: 0.20 

1991-1995: 0.20 

1996-2000: 0.12 

2001-2005: 0.14 

2006-2010: 0.18 

Until mid-1990s, the benefit entitlement was governed by the 1953 
Labour Insurance Regulations, and the benefit level was determined by 
the employee’s actual prior wage rates. Although it took years of 
service into account, any employee with more than 3 years were 
entitled to 60% of his or her wage. So the strength of the law is 
estimated to be 0.7 as replacement ratio could rate higher as years of 
service increase. Nevertheless, significant discount must be made as 
the regulations only applied to urban workforce. 

From the mid-1990s, especially since the enactment of the Labour Law 
in 1994, the benefit level is reduced significantly because an employee 
is only entitled to a monthly minimum safety-net payment (only 20 to 
25% of average wage rates) or old-aged retirement pension plus a 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

 

 

 

2010-2013: 0.20 lump-sum payment of self-funded pension amount (accrued 
contribution to the person’s individual pension account, i.e., equivalent 
to contributions to superannuation in Australia). In this sense, the 
replacement ratio over the recent two decades needs to be considered in 
combination with the ratio of old-age retirement pension. However, 
most employees in the public sector remain in the old regime. 
Therefore, the general strength of the law should be around 0.35.    

The coverage of the Labour Law and the subsequent Labour Contract 
Law 2007 presumably extend to all non-agricultural workforce.   

 

 

35. Old 
Age/Retirement 
Pension   

Measures the 
replacement ratio of 
state-based retirement 
benefits for a full-
time employee in 
normal employment 
for a minimum of 
three years 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross retirement benefit (eg, 80% = 0.8) 

 

 

1970-75: 0.16 

1976-80: 0.21 

1981-85: 0.28 

1986-90: 0.30 

1991-95: 0.34 

1996-00: 0.27 

2001-05: 0.28 

2005-10: 0.29 

2010-now: 0.30 

 

In the 1970s and 1980s the substantive terms and conditions of social 
insurance in China was largely governed by the Labour Insurance 
Regulations (i.e., lao dong baoxiantiao li) legislated in 1953 with 
subsequent amendments in the 1970s. The replacement rate was high 
for two reasons. First, the old-age retirement pension was determined 
by the actual wage or salary of the retiree prior to retirement rather than 
the average wage rates.  Second, eligible retirees, mostly employed by 
state-owned enterprises which played the predominant role in the 
national economy, enjoyed decent wage rates but only accounted for a 
small fraction (about 25%) of the entire labour force. The rest of the 
labour force, i.e., the rural labour, was excluded from the social 
insurance scheme (including the pension scheme). Also noteworthy is 
the fact that until mid-1990s most pension benefits were paid by 
individual SOEs to their retired workforce.   

The data from late 1990s reflects the replacement ratio as per average 
wage rates. Since then provision of social insurance benefits was taken 
over by local governments. Hence, benefit level is measured against 
the average monthly wage of the region. The strength of the law, i.e., 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

the replacement ratios decline from about 0.7 in the late 1990s to less 
than 0.5 by 2009. 

Although the declining trend of the replacement ratio over the four 
decades is significant, it needs to be noted that over the recent two 
decades, the proportion of the employed workforce eligible under the 
scheme has been expanding from 40% to over 60%. In this sense, it 
can also be argued that over the recent two decades the protection 
afforded by retirement pension has been rising though at very low 
speed from 0.27 to around 0.30.    

36. Paid Parental 
Leave 

Measures 
replacement ratio of 
paid parental leave 
benefits at 12 weeks 
after the 
commencement of 
parental leave, based 
on a full-time 
employee in normal 
employment for a 
minimum of three 
years 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross parental leave benefit (eg, 80% = 
0.8. The score is reduced proportionately 
where the duration of paid parental leave is 
less than 12 weeks)  

 

1970-1975: 0.20 

1976-1980: 0.24 

1981-1985: 0.26 

1986-1990: 0.28 

1991-1995: 0.32 

1996-2000: 0.36 

2001-2005: 0.40 

2006-2010: 0.50 

2011-now: 0.58  

 

 

From the early 1970s to April 2012, the duration of maternity leave 
was normally 90 days as per a number of state legislations or 
government regulations. A new state legislation came into effect in 
April 2012, which provides for a 98-day maternity leave for normal 
delivery of children. Maternity leave is paid leave in China and the 
replacement ratio is generally 100% as per the employee’s standard 
wage. No paid paternity leave is legislated.  

Scope of the law is calculated with regards to the coverage of the 
maternity insurance scheme in China, which is estimated to be equal to 
the non-agricultural workforce over the decades.   
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General Notes on Coding Indonesia:  

1. Indonesia has not specified the place of international law within its domestic legal system, and there is some disagreement among scholars and 
practitioners as to the exact legal effect of the ratification of international treaties and conventions (that is, whether Indonesia is monist or 
dualist). It appears that the majority view on this matter is that the ratification itself does not create legally enforceable rights at least as a matter 
of practice if not law, and true adoption usually only occurs with the passing of a domestic law on the issue, despite the fact that there are at least 
two reported Supreme Court decisions where the opposite occurred (Soepomo 1992:155; Butt 2014:5). Thus, in this coding, the mere ratification 
of ILO Conventions or other international conventions is not taken to have changed the legal position in Indonesia at that particular point in time.   

2. Technically the Civil Code provisions on labour contracting (Book III, Title 7A) only applied to Europeans or to work usually done by 
Europeans, however, this distinction was generally considered to be a dead letter following Independence (Lev 1965:294) and the provisions 
have been considered to be applicable to all racial groups (at least within the scope of formal commercial arrangements, although this was never 
formally made explicit). In addition, the three ‘old’ provisions in the Civil Code (arts 1601-1603 old) which legally applied only to native 
Indonesians were also ignored in post-Independence Indonesia. Hence no deduction for legal scope in relation to race has been made to 
references to the Civil Code in this coding. The actual legal effect of the Civil Code has also been in doubt at certain points in Indonesian 
history, but Title 7A is assumed to have been in force until 2003 when it was generally displaced by Law no. 13/2003 due to the principle lex 
spesialis derogat lex generalis.    

3. The coding makes no distinction based on the hierarchy of Indonesian laws, that is, whether they were passed in the form of a Code, 
Constitution, Act (Undang-Undang), Government Regulation or Ministerial Decision etc. All are necessarily treated as having equal legal force.  

4. This coding takes no account of Law no. 25/1997 (the Manpower Law or Labour Law of 1997) which was postponed several times and 
eventually abandoned.  

5. This coding (which covers the era 1970-2013) does not take account of Law no.40/2004 on the Social Security System, as implementation of this 
new social security scheme (BPJS) only began on 1 January 2014.  

6. Some Provinces and Districts of Indonesia have passed their own regional laws on labour (a list can be accessed on the Ministry for Manpower 
and Transmigration website). These regional laws are subordinate to the national legislation and tend to just provide additional detail to national 
principles (and indeed commentaries on labour law in Indonesia rarely refer to them), and so these are not taken into account in this coding.    

7. Deductions for scope of the law are made on the basis of ‘legal scope’ in combination with available labour force statistics on the proportion of 
workers in particular economic sectors/roles where relevant. The baseline is generally taken to be the ‘currently working population’ except for 
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certain variables where a different denominator (such as the entire population of the country) is logical. No deductions are made for lack of 
labour law coverage of the self-employed. The following labour statistics are used for deductions throughout the template: 
 
Table 1: Agricultural Employment as a Proportion of Total Employment in Indonesia by Year.  
 

Year Proportion Year Proportion Year Proportion Year Proportion Year Proportion 

1970  1980 56.39% 1990 55.87% 2000 43.42% 2010  

1971  1981  1991 53.92% 2001 42.01% 2011  

1972  1982 54.66% 1992 54.87% 2002 42.70% 

 

2012  

1973  1983  1993 50.60% 2003 44.68% 2013  

1974  1984  1994 46.15% 2004 41.53%  

1975  1985  1995 43.98% 2005 42.32% 

1976 65.97% 1986 55.09% 1996 44.01% 2006 40.44% 

1977 61.46% 1987 
 

55.00% 1997 41.18% 2007 39.40% 

1978 60.92% 1988 55.93% 1998 44.96% 2008 38.57% 

1979 64.04% 1989 56.23% 1999 43.21% 2009  
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Table 2: Total Agricultural Employment by Proportion of Employment Status. Source: Sekretariat Jenderal Kementrian Pertanian (2013) 

Year Total Self-
Employed  

Employee Casual Worker  Family Worker 

February 2010 47.45% 5.65% 14.42% 32.49% 
August 2010 46.14% 5.54% 13.92% 34.40% 
February 2011 46.34% 5.18% 12.98% 35.50% 
August 2011 45.17% 6.64% 13.96% 34.22% 
February 2012 46.42% 5.85% 12.94% 34.78% 
August 2012 45.67% 7.59% 13.82% 32.92% 
Average Proportion 46.20% 6.08% 13.67% 34.05% 

Note: As statistics on agricultural employment by employment status have only been obtained for the years 2010-2012 (due to difficulty in obtaining 
full Labour Force Survey (Sakernas) data), these averages are taken to apply across the whole period 1970-2013.   

Table 3: Employment of Civil Servants/Public Sector as a Proportion of Total Employment in Indonesia by Year.  

 
Year Proportion Year Proporti

on 
Year Proportion Year Proportion Year Proportion 

1970  1980  1990 5.07% 2000 4.37% 2010 4.3% 

1971  1981  1991  2001 4.35% 2011  

1972  1982  1992  2002  2012  

1973  1983  1993  2003 3.82% 

 

2013  

1974  1984  1994  2004   

1975  1985 4.73% 1995 5.05% 2005 2.75% 
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1976  1986  1996 4.74% 2006 2.97% 

1977  1987 
 

 1997 4.70% 2007 2.68% 

1978  1988  1998 4.67% 2008 2.46% 

1979  1989  1999 4.51% 2009 4.3%  
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Variable Title Definition  Values Numerical 

Score 
Explanation: Description of Rationale   

 

A. Forming Employment Relationships   

1. Legal Status 
of the Worker 

Measures the extent to 
which the parties are 
free to stipulate 
whether the 
relationship is one of 
employment or not, as 
opposed to the legal 
status of the worker 
being determined by 
the law 

0     =  the parties are free to stipulate the legal 
status of the worker 

0.5  =  the legal status of the worker is 
determined by the nature and terms of 
the contract made by the parties (an 
individual term stipulating the legal 
status of the worker cannot override the 
terms of the contract as a whole) 

1     =  the law mandates the status of the 
worker according to the substance of 
the relationship (e.g. if certain 
specified criteria are met, such as form 
of payment, duration of hiring, etc.) 

 

 

 

 

 

1970-1998: 0.5  

 

1999-2002: 0.47 

 

2003-2013: 0.78 

Strength of the Law Pre-2003: Prior to 2003, the Civil Code provided 
for two types of labour contract: a contract for services and a contract 
for the completion of a set piece of work. The contract for services is 
one where the worker binds themselves in the service of the employer 
for wages during a certain period. A contract for a set piece of work is 
where a worker binds themselves to the employer to carry out a certain 
job for wages. The Code also held that in the event that a contract 
contained labour provisions and other provisions which contradict each 
other, then the labour provisions in the contract shall prevail (art. 
1601c). Thus, it appears that in the absence of one of the two types of 
labour contract, the law would not deem an employment relationship to 
exist. Coded as 0.5.  

Scope of the Law Pre-2003: These provisions on labour in the Civil 
Code explicitly did not apply to civil servants or to employees of 
public companies (Civil Code, art. 1603y). Instead, civil servants 
(including the military, police, public school teachers and lecturers, 
many medical professionals and employees in SOEs) were regulated 
separately. Prior to 1999, a civil servant was anyone appointed as such 
by official government procedures (i.e. any person working for the 
government was required to have civil servant status and thus to come 
within the legal protections for civil servants) (Law no. 18/1961; Law 
no. 8/1974). From 1999, the government has been legally permitted to 
employ non-permanent workers (pegawai tidak tetap) and not to raise 
them to civil servant status (Law no. 43/1999, art. 2(3)). It is only in 
2014, that there have been moves to determine under which 
circumstances government workers may not be given civil servant 
status (Law no. 5/2014).   
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 
Based on 1990 data, there were 3,846,892 civil servants (including 
state owned enterprise employees) in Indonesia. Although it was not 
specifically stated, it is assumed that this data included all types of civil 
servants including the military etc. The working population in 1990 
was 75,850,580 (BPS 1991), so civil servants represented 5.07%. 3  
…….. 

Strength of the Law from 2003: The definition of employment was 
narrowed slightly under Law no.13/2003 on Labour. Article 50 
provides that an employment relationship occurs where there is a work 
agreement between an entrepreneur/business owner and a 
worker/labourer. Social organisations (i.e. the not-for-profit sector) are 
explicitly included in the definition, as are state-owned enterprises. 
Coded as 1.  

Scope of the Law from 2003: This definition necessarily excludes 
domestic workers because there is technically no entrepreneur or 
business owner involved in such work relationships. Although 
technically the older Civil Code provisions were not overturned by the 
2003 law, and it may be that an employment relationship may still be 
inferred for domestic servants from the Civil Code, they would still not 
be covered by the majority of labour protections associated with the 
employment relationship under the 2003 law. The ILO estimates about 
that there were 2.6 million domestic servants (ILO 2004). If we take 
the working population of Indonesia to be 96,950,954 (BPS 2004), 
then domestic servants represent an estimated 2.68% of the working 
population. It is assumed here that this proportion has remained steady 
since 2003.  

                                                 
3 Note: there is some question here as to the applicability of the Civil Code to all sectors of the economy, especially agricultural workers and others for whom the Code foreshadowed 
the passing of specific legislation relating to labour contracts (art. 1603z), and in the absence of rules regulating certain services then ‘custom’ was to apply (art. 1601). The Code’s 
formal applicability only to ‘work done by Europeans’ also clouds the issue. However, The Code is taken here to have general application and no further deductions are made.    
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 
This definition also continues to exclude civil servants (but not 
employees of state-owned enterprises who are now included) who 
remain regulated separately, and from 1999 not all government 
employees are necessarily given civil servant status (see above). 
According to data from the Indonesian Bureau of Statistics, civil 
servants constituted around 4.3% of the total working population in 
2009 and 2010.   

It is also assumed that all family workers in the agricultural sector 
would not be covered as their employer probably would not be an 
‘entrepreneur’. This was 34.05% of the agricultural workforce, which 
was 15.2% of the working population in 2003. This proportion is 
assumed to be the same through to 2013.   

A further excluded category is the employees of embassies and 
representatives of foreign countries, which do not fall within the 
definition of an employer due to sovereign immunity status (CCH Asia 
2005: 39,114). The numbers of such employees are minimal and no 
deduction is made here or elsewhere in the coding.  

Total deductions: 22.18% 

2. Restrictions on 
the Use of 
Fixed-Term and 
Temporary 
Contracts  

Measures the extent to 
which the law restricts 
the use and duration of 
fixed-term or 
temporary contracts 
and the terms under 
which fixed-term or 
temporary workers can 
be engaged 

0     =  the parties are free to stipulate the 
duration of the engagement for fixed-
term and temporary workers 

1 = the law places substantive constraints on 
the creation of a fixed-term or 
temporary contract (e.g., by allowing 
temporary hirings only for jobs which 
are temporary by nature, for training 
purposes, for seasonal work, for the 
replacement of workers on maternity or 
sick leave, or other specified reasons) 

1970-1985: 0.05 

 

1986-1998: 1 

 

1999- 2002: 
0.95 

2003-2013: 0.77 

Strength of the Law: Prior to 1986, there were no legal restrictions on 
the use of fixed-term contracts and employers could continuously re-
employ workers on short contracts (Civil Code Art. 1601a). Scored as 
0. 

From 1986 (Minister for Labour Decision Per-05/MEN/1986; Minister 
for Labour Regulation PER-02/MEN/1993):  Fixed-term work 
contracts were only permitted for work that could be completed in a 
short period of time, or that was seasonal, non-routine or related to a 
new product. Max period two years which could be extended by up to 
one year. Scored as 1. 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 
 

Note: 

    The term ‘temporary contract/worker’ is 
intended to cover what is described in 
some countries (eg Australia) as ‘casual’ 
employment. 

 

 

From 2003 (Law no. 13/2003 (Art 59)): Fixed-term work agreements 
can only be made under certain circumstances i.e. when work will only 
take a certain amount of time, seasonal work etc. I.e. not permanent by 
nature. Limited to two years maximum and may only be extended once 
by one year. In other words this law replicated the content of the 1986 
Ministerial Decision. Further detailed provisions were later set out in 
Minister for Labour Decision no. 100/2004 on limited time 
employment contracts. This is the current law on this issue. Scored as 
1.  

[* Note: this principle of limiting the use of fixed-term contracts is 
often contravened in practice, with a high proportion of formal sector 
workers on fixed-term contracts despite the nature of the work 
performed, and on continuously renewed contracts, but as this exercise 
is coding for the law on the books, it is given a 1 here.] 
 
Scope of the Law: As noted in variable 1 above, civil servants were 
excluded from the Civil Code. Up until 1999, government employees 
could only be employed permanently, and afterwards could be on 
fixed-term contracts with no limitations imposed. The scoring is 
positively modified to reflect this with the proportion of civil servants 
as 5.07%. From 2003, domestic workers are also excluded from the 
scope of the law (2.68%), as are all family workers in the agricultural 
sector (15.2%). Total deductions for 2003-2013: 22.95%.  
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

3. Restrictions on 
the Use of 
Agency 
Workers  

Measures whether the 
law restricts the use of 
agency (on-hired) 
workers and the terms 
under which agency 
workers can be 
engaged 

0     =  the parties are free to determine 
whether a worker is engaged as an 
agency worker 

0.5  =  the law specifies the conditions under 
which agency workers can be 
employed, and/or the terms on which 
agency workers are employed 

1     =  the law prohibits the use of agency 
workers 

 

 

1970-2002: 0 

 

2003-2011: 0.31 

 

2012-2013: 0.39 

 

Strength of the Law: Prior to 2003, the only relevant provision was 
Art. 1601b of the Civil Code which permitted special labour contracts 
for the completion of a set piece of work, i.e. contract labour was 
permitted, but there was no stipulation one way or the other relating to 
agency work.  

In 2003, for the first time ‘outsourcing’ was specifically permitted by 
law (Law no. 13/2003, arts 64-66). Outsourced workers could only be 
hired to carry out non-core-production activities. However, there was 
no clear distinction made in the law between ‘core’ and ‘non-core’ 
activities (Manning and Roesad 2007:73). Protection of workers and 
working conditions was the responsibility of the supplier firm and had 
to be at least of the same standard as in the main firm. This was further 
detailed in Minister of Labour Regulation Kep 101/MEN/VI/2004 – 
Labour supply agencies must have a government licence. Then 
Minister for Labour Regulation Kep 220/MEN/X/2004 on Conditions 
for Outsourcing provided that working conditions in labour supply 
contracts must not be lower than in current legislation, that is, the 
rights of workers must be guaranteed. Labour supply agencies used by 
an employer should be legal entities (with some exceptions provided). 
(scored: 0.4)  
 
A Constitutional Court decision in January 2012 (No. 27/PUU-
IX/2011) considered the constitutionality of the outsourcing provisions 
in Law no.13/2003. The Court held that the phrase “fixed term 
employment agreement” in Article 65 paragraph 7 and Article 66 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

paragraph 2 sub-paragraph b of the Manpower Law are 
unconstitutional to the extent that the fixed term employment 
agreement does not include a clause protecting the rights of the 
workers if the company that engages the labour supplier or outsourcing 
company changes service providers. 
Following this Constitutional Court Decision, Minister of Labour 
Regulation No.19 of 2012 was passed. It provided that every 
outsourcing employment contract must contain provisions guaranteeing 
the legal rights of workers (including minimum wages, accident 
insurance, rest times, severance pay and social security coverage). 
Labour suppliers must be legal entities and have a licence from the 
Ministry. Intent to subcontract work must be reported to the Ministry 
and may not begin until proof of registration is received from the 
Ministry. Use of outsourced labour may only occur in cleaning 
services, catering for employees, security, support services in the 
mining and oil sectors and employee transportation services (Bales et 
al. 2014). The implementation of this regulation was detailed further in 
The Ministry of Labour and Transmigration Circular Letter 
SE.04/Men/VIII/2013, dated August 26, 2013 (scored 0.5).  
 
Scope of the Law: From 2003, domestic workers are excluded from 
the protections against the use of agency workers (2.68% of the 
workforce). All family workers in the agricultural sector are excluded 
(15.2%). Workers employed by the government are also excluded. It 
appears that there are no legal provisions regarding whether the 
government can employ outsourced or agency labour (4.3% of the 
workforce). Total deductions: 22.18%.  
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

4. Restrictions on 
the 
Employment 
of  Children/ 
Young People  

Measures the extent to 
which the law prohibits 
or restricts the 
employment of 
children / young 
persons of a stipulated 
age of anywhere from 
11 to 15 years old 

0      =  the law does not restrict the 
employment of children 

0.5 = the law allows for the employment of 
children under the age of 15, with 
limited exceptions (e.g., in relation to 
the worst forms of child labour) 

1 = the law prohibits the employment of 
children, except in limited 
circumstances (e.g., in entertainment, 
in family business, or under 
apprenticeship) 

 

1970-2002: 0 

 

2003-2013: 0.62 

Strength of the Law: Prior to 2003, the law on child labour in 
Indonesia was unclear and as a result was not implemented, and hence 
has been scored as 0. The details of this are as follows: A 1925 Dutch 
colonial Ordinance provided that children under the age of 12 were not 
to work at night, or in factories or certain other industries. In 1949 
(during the War of Independence) this age limit was increased to 14 
years. Meanwhile, the Nationalist government passed the 1948 labour 
law (as re-enacted in 1951) which contained a general prohibition on 
the employment of children under 14 years of age. However, this 
provision’s implementation was postponed indefinitely, and the legal 
status of child workers was left in confusion. Formally speaking, the 
amended 1925 Ordinance was still in force (White 2004:94). However, 
there was no single case of prosecution for use of child labour for 50 
years. Working children had very little protection under the law and 
were invisible within official policy (Bessell 1999:359).  

A 1987 Labour Ministry regulation legalised the employment of 
children under the age of 14 who must contribute to the income of 
their families. It required parental consent, prohibited dangerous work 
and was limited to 4 hours daily. This regulation was never actually 
enforced (Ball 1996:7.198).  

[1999: Ratification of ILO Convention no. 138 on Minimum Age (Law 
no. 20/1999). 2000: Ratification of ILO Convention no. 182 on Worst 
Forms of Child Labour (Law no. 1/2000).] 

From 2003: there is a legal prohibition of child labour but there are a 
number of exceptions to this, and so has been coded with the 
intermediate score of 0.75. Under the 2003 law (arts 68-74), children are 
generally defined as being aged under 18. There is a prohibition on 
employing children generally, but exceptions are made for 13-15 year 
olds doing light work, they must have written permission from parents 
and may work a maximum 3 hours per day. There is an exception of 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

working for family business. Worst forms of child labour are prohibited. 
Oddly the law is silent on the employment of 16-18 year olds, hence, 
they can probably be employed normally provided it is not in the worst 
forms of child labour categories. A child may also work to develop their 
‘talent and interest’ subject to certain conditions (Minister for Labour 
Decision no. 115/Men/VII/2004).  
 
Scope of the Law: The 2003 law explicitly states that ‘entrepreneurs 
shall not employ children’, hence it appears that anyone employed by 
someone other than an ‘entrepreneur’ including domestic workers 
(2.68% of the working population) and family workers in agriculture 
(15.2%). Total deduction: 17.88%. 

5. Restrictions on 
Use of Forced 
Labour 

Measures the extent to 
which the law prohibits 
or restricts the use of 
forced or bonded 
labour 

0       =  the law does not restrict the use of 
forced or bonded labour  

0.5  = the law prohibits forced labour or 
bonded labour with some exceptions  

1= the law prohibits forced labour except as a 
sanction pursuant to the criminal law 

 

 

 

 

 

 

 

 

1970-2002: 0.99 

 

2003-2013: 1 

 

Strength of the Law: Indonesia has restrictions on the use of forced 
labour. There is a long line of different provisions beginning in the Dutch 
era that were still in force after 1970. The combined effect of these is a 
full prohibition (coded as 1) except for convicted criminals and medical 
professionals (see below for scope).    

The Dutch colonial government ratified ILO Convention no. 49 of 1930 
on forced labour in 1933 (Staatsblad no. 261/1933 and Staatsblad no. 
236/1933). The ratification did not accept arts. 3 and 4 of the Convention 
and had an exception for forced labour in Java in privately owned 
plantations. That exception to the Convention was never formally 
repealed (Syamsuddin 2005), but probably became a dead letter. A 
further law in 1938 abolished forced labour (kerja rodi) with the 
exception of compulsory military service (Staatsblad no. 21/1938). The 
Coolie Ordinances which had penal sanctions and forced labour 
elements were also abolished in the late colonial period.   

Since the Dutch era, forced labour has been possible for convicted 
criminals (Criminal Code, art. 14).  
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The Constitution of 1950 specifically prohibited the use of slavery and 
had the ‘right to choose one’s employment’. However, that 
Constitution was abolished in 1959, and the reinstated 1945 
Constitution did not include this specific prohibition on slavery, 
although it did contain the vaguely worded right to employment and to 
a life befitting a human being (Art. 27(1)).  

The 1969 labour law (art. 4) stated that ‘Every citizen is free to choose 
their employment or move jobs according to their skills and 
capabilities’.   

[In 1999, Indonesia ratified ILO Convention no. 105 of 1957 on the 
Abolition of Forced Labour.]  

Human Rights Act Law no. 39/1999 – freedom from all slavery and 
conditions like slavery (art. 20). The freedom to choose one’s work 
(art. 38).  

Constitutional Amendment in 2000: Insertion of a Bill of Rights into 
the Constitution, and the inclusion of the right for every citizen to be 
free to choose their own employment (Art. 28E(1)) and the right not be 
enslaved (art 28I(1)) (as a right which cannot be abrogated under any 
circumstances).  

Scope of the Law: The law against forced labour is generally 
applicable, with one notable exception: From 1961, university 
graduates were required to work for the government for three 
continuous years (Law no. 8/1961 on Compulsory Work for Graduates; 
Law no. 18/1964 on Compulsory Work for Paramedics). It seems that 
this compulsory work requirement was mainly only ever applied to 
medical professionals and sometimes to accountants. Government 
Regulation no.1/1988 required all medical professionals to ‘serve the 
state’ i.e. being placed by the state anywhere in Indonesia. This 
requirement for compulsory service was formally abolished in 2003. 
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In 1984, there were 160,434 health professionals (Departemen 
Kesehatan RI 1988:45).  In 1990 there were 210,773 health 
professionals (BPS 1991:138) and in 2003 there were 327,078 (Profil 
Kesehatan Indonesia 2004:107).  

Total population of Indonesia in 1984: 161,600,000 (0.09%) 

Total population of Indonesia in 1990: 179,379,000 (0.12%) 

Total population of Indonesia in 2003: 213,600,000 (0.15%) 

Deduction of 0.12% is made for the entire period.  
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 B. Terminating Employment Relationships 

6. Restrictions on 
Dismissal at 
Will 

Measures the extent to 
which the law restricts 
the capacity of an 
employer to dismiss an 
employee without 
cause (at will) 

0       =   employment at will (i.e., no cause 
dismissal) is normally permissible 
(whether with or without notice) 

0.5 = dismissal is permissible in a range of 
circumstances such as redundancy or 
based on a valid or fair reason 

1       =   dismissal is only permissible for 
serious misconduct or fault of the employee 

1970-2002: 0.45 

 

2003- 2013: 
0.43 

Strength of the Law: For private sector workers, the law from 1964 
was as follows: Law no. 12/ 1964 on Dismissals in Private Companies. 
Private sector employers must generally avoid sacking their 
employees, must not sack employees for illness, performing duties for 
the State etc. If firing is unavoidable, employer obliged to negotiate 
dismissal with relevant union or the worker themselves if they are not a 
union member. Then the employer must ask permission to dismiss 
from the Regional Labour Committees (P4D) or the Central Labour 
Committee (P4P) for dismissal of 10 workers or more. Score of 0.5.  
 
Under Law no. 13/2003 (Arts. 61, 62): The employer is still required to 
take all possible measures to avoid the need to dismiss a worker. The 
law sets out conditions for ending the employment relationship – i.e. 
worker death, end of contract, decision of court or arbitrator, or if a 
situation arises as provided for by contract, company regulations or 
collective agreement. Outside these reasons, the worker is entitled to 
their wages as compensation for the remainder of their contract, or 
severance pay if they have a permanent contract. No severance pay to 
workers laid off for criminal offences. Dismissal due to company 
mergers (Art 163) and closure of the company (Art 164), bankruptcy 
(Art 165) is permitted but severance pay must be given.  Dismissal due 
to efficiency reasons (redundancy) is permitted (Art 164(3). ‘As a 
general principle, the unilateral termination of employment by an 
employer for 'redundancy' reasons can only be conducted with 
approval from the Indonesian Labour Courts’, that is, if the redundancy 
package is not agreed to by the employees, and mediation is 
unsuccessful, then the case will be referred to the Labour Court (Alizia 
and Cornwallis 2009). Score of 0.5.  
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Due to a Constitutional Court decision (No. 012/PUU-I/2003), there is 
some uncertainty as to whether an employer can automatically dismiss 
an employee for serious misconduct or if they must go through 
criminal procedures first.  
 
Scope of the Law: The 1964 law was vague as to its scope – it refers 
to ‘private companies’ and ‘entrepreneurs’ – it is assumed here that it 
applied across the board to the private sector, but would not have 
applied to domestic workers (2.68%) or family workers in agriculture 
(15.2%). Nor were these groups covered from 2003.   
 
For civil servants, dismissal was only possible for serious misconduct 
across the whole time period (Law no. 18/1961, art. 7; Law no. 8/1974, 
art. 23) (5.07% of working population pre 2003, and 4.3% post 2003) – 
a positive adjustment to the scoring has been made to reflect this. 
Employees of SOEs became subject to private sector law in 2003.  
 

7. Procedural 
Restrictions on 
Individual 
Dismissal 

Measures the extent to 
which the law places 
procedural 
requirements on the 
termination of 
employment of 
individual employees  
(e.g., warning prior to 
dismissal, providing 
reasons for dismissal) 

0     =  there are no procedural requirements 
for dismissal other than a requirement 
to provide notice   

0.5  = failure to follow procedural 
requirements is taken into account in 
unjust dismissal cases 

1     = a dismissal is necessarily unjust if the 
employer fails to follow procedural 
requirements prior to dismissal 

 

 

1970-2013: 0.82 Strength of the Law: Under Law no.12/1964 on Private Sector 
Dismissals, permission for dismissal had to be sought from the Labour 
Committees (P4P and P4D). Without such permission the dismissal 
was invalid.  
Under Law no. 13/2003 on Labour, the procedural restrictions on 
dismissal are also strong. All dismissals for whatever cause (although, 
as noted above, there is uncertainty over dismissal for serious 
misconduct) must be first negotiated with the worker. If that fails, 
dismissal cannot take place without first gaining permission from the 
Industrial Disputes Settlement Court (art. 151).  Any termination 
without permission from the industrial disputes court is null and void 
(art. 155). The request to the court must state the underlying reasons 
for the requested dismissal. Further, three warnings must first have 
been given to an employee for breaking the terms of their contract or 
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company rules or collective agreement. Each warning is valid for six 
months before expiring (art. 161).  
The coding for this variable has been determined on the basis that 
without following the correct procedures the dismissal was simply 
‘invalid’ (rather than ‘unjust’). Scored as 1.  
Scope of the Law: The 1964 law was vague as to its scope – it refers 
to ‘private companies’ and ‘entrepreneurs’ – it is assumed here that it 
applied across the board to the private sector, but would not have 
applied to domestic workers (2.68% of the working population) or to 
family workers in agriculture (15.2%). Nor were these groups covered 
from 2003.  
For civil servants, dismissal was only possible for serious misconduct 
across the whole time period (Law no. 18/1961, art. 7; Law no. 8/1974, 
art. 23). The law does not specify procedures but as it was so difficult 
to dismiss a public servant no adjustment has been made here. 

8. Remedies for 
Unfair 
Dismissal 

Measures the extent to 
which the law provides 
effective remedies to 
employees against 
unfair dismissal 

 

0     = no remedy is available as of right 

0.33  = dismissed worker is normally entitled 
to compensation 

0.67  = the law provides for either 
reinstatement or compensation as 
alternative remedies 

1     = reinstatement is the normal remedy for 
unjust dismissal and is regularly awarded 

1970-2013: 0.82 Strength of the Law: As per Law no. 12/1964 on Dismissals in 
Private Companies, all dismissals needed the approval of the Labour 
Committees (P4D or P4P) or they would not be valid (Art 10). Where 
the employer’s request to dismiss was refused the worker was 
reinstated and paid back pay if they had been suspended for the period 
the Committee took to make a decision. 

The law remains largely the same under the 2003 labour law (see 
variable 7 above); all dismissals must first get approval of the industrial 
relations Court before being valid. The usual remedy for any dismissal 
which is null and void is reinstatement (art. 153).  

Scope of the Law: The 1964 law was vague as to its scope – it refers 
to ‘private companies’ and ‘entrepreneurs’ – it is assumed here that it 
applied across the board to the private sector, but would not have 
applied to domestic workers (2.68% of the working population) or to 
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family workers in agriculture (15.2%). Nor were these covered under 
the 2003 Labour Law.  
For civil servants, dismissal was only possible for serious misconduct 
across the whole time period (Law no. 18/1961, art. 7; Law no. 8/1974, 
art. 23). Disputes regarding dismissal could be taken to the 
Administrative Court, and it is assumed that reinstatement would have 
been the normal remedy for unfair dismissal.  

9. Notice Period 
– Individual 
Dismissal 

Measures the length of 
notice, in weeks, that 
has to be given to a 
regular (full-time) 
employee with at least 
3 years’ employment. 

Score is normalised so that 0 weeks = 0, 12 or 
more weeks = 1. 

 

 

 

 

1970-2013: 0 Strength of the Law: The concept of notice for dismissal, or pay in 
lieu of notice, does not and never applied in Indonesia during the 
period 1970-2013. Instead, as noted above, all dismissals involve 
bipartite negotiation, non-binding mediation and then P4D/P4P (under 
the old system) or Labour Court approval (under the current system). 
Similarly, the principle of notice does not apply in the public sector.  
 
[*Note: Doing Business also coded variables on notice period as 0 for 
Indonesia).  

10. Restrictions on 
Redundancies / 
Economic 
Dismissals 

Measures the extent to 
which the law restricts 
the conditions under 
which employees can 
be dismissed as a 
consequence of 
redundancy (that is, 
because their job is no 
longer required) 

0       = the law places no constraints or 
conditions on the capacity to make 
employees redundant 

0.33  = the law   mandates consultation  prior 
to dismissal and/or notification to a state 
body agency 

0.67  = the law determines priority rules for 
redundancy (i.e., based on length of 
service, family responsibilities, etc)  

1       = the law requires an external agency or 
official agency to approve redundancies 
before they can be made 

 

1970-2013: 0.82 

 

 

Strength of the Law: Law no.12/ 1964 on private sector dismissals 
(art. 7) mandated that after the probation period ended, prior 
consultation was to be conducted with worker and/or the union, and 
approval for dismissal was required from the external agency (Regional 
and Central Labour Committees, P4D and P4P). The agency was to 
make a decision as quickly as possible. In making its decision it was to 
pay attention to the conditions of the labour market (more factors to be 
taken into account in the decision were set out in Decision Letter no. 
362, dated 8 Feb 1967 and later rules). This law expressly stated that it 
applied to all workers who had worked continuously for three months 
regardless of their legal employment status.  

Under Law no.13/ 2003 on Labour, dismissal for redundancy has to be 
approved by the Industrial Disputes Court unless the employee 
voluntarily agrees to the dismissal and the severance package.    
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There are no priority rules set in Indonesian law for redundancy.  

Coded as 1.  

Scope of the law: No deduction is made for civil servants as they 
could only be dismissed for serious misconduct. The law did not apply 
to domestic workers for the entire period (2.68% of working 
population) or to family workers in agriculture (15.2% of the working 
population).  

11. Compensation 
for 
Redundancies / 
Economic 
Dismissals 

Measures the 
severance pay, in 
numbers of weeks, that 
must be given to a 
regular (full-time) 
worker, employed for 
exactly 3 years who is 
made redundant 

The number of weeks’ severance pay. Score is 
normalised so that: 0 weeks = 0, 12 or more 
weeks = 1. 

 

 

 

 

1970-2013: 0.82 Strength of the Law: According to Law no. 12/1964 on dismissals in 
private companies, once the Central or Regional Labour Committee 
(P4D or P4P) had given permission to dismiss a worker, it could then 
set the severance pay rate, service pay and other forms of 
compensation (Art. 7).  

This law was further detailed in Minister for Labour Regulations no. 9 
and no. 11 of 1964. These regulations provided that the payment for 
any regular worker (not on a fixed-term contract or on probation with 3 
or more years of continuous service) who was dismissed for no fault of 
their own was equal to four months’ wages (i.e. 16 weeks). There were 
additional allowances paid to workers with 5 or more years of service 
and compensation pay-outs for unused annual leave etc (see also 
Bastos 1968:28). 

Note: Foreign companies, or domestic branches of foreign companies, 
that went into liquidation or changed their trade and fired their workers 
as a result, had to pay twice the going rate of severance pay (Minister 
for Labour Decision Kep-19/MEN/1978).  

Minister for Labour Decision No. Per. 04/Men/1986 on severance pay, 
service pay and compensation – For 3 years’ service or more severance 
pay was equal to four months wages.  
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Minister for Labour Regulation No. 03/Men/96 on Dismissals: The rule 
was still four months’ severance pay for 3 or more years’ continuous 
service, but for 4 or more years continuous service, the severance pay 
was equal to five months wages.   
 
Minister for Labour Decision No. 150/Men/2000 regarding severance 
pay: 
3 to 4 years’ service = 4 months wages 
4 to 5 years’ service = 5 months wages 
5 to 6 years’ service = 6 months wages 
 
A dismissed worker should also be paid service pay (uang jasa), e.g.  
those who have worked more than 5 years should get another 2 months 
wages, and higher payments for those who had worked longer. The 
worker should also be compensated for annual and long service leave.  
 
Minister for Labour Decision no. 78/2001 briefly amended Kep 
no.150/Men/2000 but then Kep.no.150/Men/2000 was revived in the 
face of mass labour protests.   

Law no. 13/ 2003: Someone who has been employed for at least 3 
years is entitled to four months’ wages as severance pay (16 weeks). 
(Art. 156). A distinction is also made for dismissals that are done in the 
name of ‘efficiency’ – where two times the normal rate of severance 
pay is due (Art. 164(3)). The term service pay (uang jasa) has been 
replaced with reward pay (uang penghargaan). In addition to 
severance pay, for those who have worked between 3-6 years, they will 
be paid the equivalent of two months’ wages (more for longer periods 
of service).  

[For an account of the history of severance pay rules in Indonesia see 
Tambusai (2005). For the text of some of the earlier regulations see 
Djumialdji 1993].  
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Scope of the law: No deduction is made for civil servants as they 
could only be dismissed for misconduct. The law did not apply to 
domestic workers for the entire period (2.68% of the working 
population), or to family workers in agriculture (15.2%).   
 
[Note: In practice, very few workers actually collect on severance pay 
entitlements. Firm compliance with severance pay requirements are 
low, in particularly through the use of short term contracts rather than 
employing permanent staff (Brusentsev et al 2012).]  
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C. Working Time and Pay   

12. Length of the 
Normal 
Working Week 

Measures the 
maximum duration of 
the normal working 
week, exclusive of 
overtime. 

Value is normalised so that: 0 = 48 hours or 
more (or the law places no limit on maximum 
duration of the working week); and 1 = 35 
hours or less. 

1970-2002: 0.63 

2003-2013: 0.51 

Strength of the Law: For private sector workers, Law no.12/1948, art. 
10 provided: Workers may not be employed for more than 40 hours in 
a week. Under Law no. 13/2003, there is still a 40 hour week (art. 77). 
This normalises as a score of 0.62.  

Scope of the Law: For civil servants, there are various regulations 
(depending on place and ministry) on working hours (Law no. 18/1961 
states that working hours are to be determined separately by the 
relevant Minister). For all government ministries in Jakarta, the 
working week is 37.5 hours (Presidential Instruction no. 68/1995). 
Assuming that this is common across the public sector - this is 
normalised as 0.81. (5.07% of the working population pre 2003 and 
4.3% of the working population post 2003).  

The 1948 law was of general application to all ‘workers’, but since 
2003 duties only fall on ‘entrepreneurs’ with regards to the working 
week, and so domestic workers (2.68% of the workforce) and family 
workers in agriculture (15.2%) are excluded from protections.    

13. Regulation of 
Working Hours 

Measures the extent 
to which daily 
working hours are 
limited by law.  

0     = no restriction on maximum daily 
working hours. 

0.5  = employers can derogate from 
limitations on daily working hours in 
certain circumstances. 

1    =  employers cannot derogate from 
limitations on daily working hours. 

 

1970-1988: 0.5 

1989-2013: 0.41 

 

Strength of the Law: Indonesia has regulated maximum daily 
working hours since 1948, but there have always been exceptions 
granted, so this has been coded as 0.5 across the entire period. The 
details are as follows:  

Since 1948: max 7 hours per day and max 40 hours per week (Law no. 
12/1948, Art. 10(1)).  

Government Regulation No. 4/1951 (art. II(1)&(2)): brought into force 
the provisions on working time across Indonesia but also provided 
exceptions to the 1948 law as follows: with permission from the 
Labour Ministry, for companies that are important for the nation, 
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employers may determine work hours that depart from that of art.10(1) 
in the 1948 law.  

Minister for Labour Decision no. KEP-608/MEN/1989 on exceptions 
for working hours and rests in companies who employ people for nine 
hours per day and 54 hours per week. 
Companies that have work piling up that needs to be completed, can 
depart from Art. 10(1), and employ people for nine hours per day and 
54 hours per week. No need to ask permission from the Ministry. This 
came with overtime payment and requirements to provide meals and 
rest days. For employing longer than 9 hours per day, need permission 
from the Ministry.   
 
Minister for Labour Decision PER-06/MEN/1993 on working time of 
five days per week and eight hours per day: Diverging from Art 10(1), 
workers may be asked to work five days per week, 8 hours per day, 
without permission from the Labour Ministry. After 8 hours overtime 
payments were required, and two rest days per week.  
Law no. 13/2003 (Art. 77): Daily working hours may be 7 hours per 
day over a six day week, or 8 hours per day over a 5 day week. Above 
this, overtime must be paid. Overtime work is limited to 3 hours per 
day or 14 hours in a week. It seems that since 2003, individual 
exceptions granted to the rules on working time are no longer possible, 
but some sectoral exceptions have been provided for. 

These exceptions include off-shore oil and gas workers (Minister for 
Labour Decision no. 234/Men/2003). Also probably excluded are long 
distance drivers, airline pilots, shipworkers and loggers (see elucidation 
to Art. 77, Law no. 13/2003). There are exceptions for workers who do 
continuous type work that requires shifts (Minister for Labour Decision 
no. Kep-233/Men/2003). 

Scope of the Law:  



        Indonesia 

 

130 

 

Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

Civil servants can also be asked to work irregular hours – particularly 
the military, police and also teachers – so this is also coded 0.5.   

The 1948 Law was generally applicable, but the 1989 and 1993 
Ministerial Decisions only applied to companies/businesses 
(perusahaan) that employ people. So from 1989, domestic workers 
(2.68% of the working population) and family workers in agriculture 
(15.2%)  were excluded from the scope of the law.   

14. Wage Premium 
for Working 
Overtime 

Measures the extent 
to which a wage 
premium for working 
overtime hours (that 
is hours worked in 
excess of the normal 
maximum) is 
required by law. 

0     = there is no legal requirement to pay a 
wage premium for overtime hours. 

0.5  = there is a legal requirement to pay a 
wage premium for overtime hours in limited 
situations. 

1     = a wage premium must normally be paid 
for overtime hours. 

1970-2002:1 

2003-2013: 0.82 

 

Strength of the Law: At least since the 1960s there has been a general 
requirement to pay a wage premium for working overtime (Bastos 
1968:30).  
 
Decision of the Labour Inspection Office Head no. 263/Wk.36/P/62-3 
dated March 31 1962.   
 
Decision of the Director for Labour Protection Standards 
no.2/kpts/Dpnpt/1972 on calculation of overtime. On regular work 
days, for the first hour of overtime 1½ times the hourly wage. For 
succeeding hours of overtime it shall be 2 times the hourly wage. On 
Sundays or on Public Holidays, for the first 7 hours should be paid 
double, and any hours beyond that should be paid triple the hourly 
wage) (Djumialdji 1987:45).  
 
1984: Minister of Labour Decision KEP-72/MEN/84 – Basis of 
Overtime Calculation. For first hour of overtime must be paid 1 ½ 
times the hourly rate. For every following hour must be paid twice the 
hourly rate. Calculation for working on weekly rest or national 
holidays – generally twice the hourly rate.  
 
Law no. 13/2003 on Labour, Art. 78(2) – employers must pay a wage 
premium for overtime hours (generally hours worked in addition to the 
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40 hour week or the daily hourly limits or on weekends or public 
holidays). This is further regulated in Minister for Labour Decision no.  
KEP.102/MEN/VI/2004 overtime and overtime pay which stipulates 
the calculation of overtime pay.  
 
Scope of the Law:  
Civil servants are paid a premium for overtime (Minister for Finance 
Regulation no. 125/PMK.05/2009; Minister for Finance Regulation no. 
21/PMK.05/2007; Minister for Finance Regulation  
640/KMK.04/1980; Minister for Finance Regulation no. 
321/KMK.03/1979).  
 
Certain types of professional are not entitled to overtime pay (thinkers, 
planners and managers who do not work to set hours) (Minister for 
Labour Regulation KEP 102/MEN/VI/2004 Art. 4). As this is probably 
a small, unquantifiable, proportion of the workforce, no deduction is 
made. 

  
From 2003, domestic servants are excluded from the legal requirement 
to pay overtime (2.68% of the working population), as are family 
workers in agriculture (15.2%).  
 

15. Minimum Wage Measures whether 
there is any legally 
mandated minimum 
wage that applies 
generally to 
employees 

0 = there is no minimum wage. 

1 = there is a minimum wage that reflects 
basic living costs. 

 

 

 

 

1970-1998: 0 

 

1999-2013:0.62 

 

  

Strength of the Law: During the 1970s and 1980s, although there 
were minimum wages (Government Regulation no.8/1981), they 
remained symbolic and were irregularly revised. They were set at the 
provincial level, but were set very low and did not tend to reflect basic 
living costs (Rama 2001; Manning 1993; Fox 1997:1). The average 
minimum wage paid in Indonesia accounted for about 70% of the 
‘minimum physical needs’ identified by the Ministry of Labour (Fox 
1997:6).  

In 1989, new legislation was introduced to regularise minimum wages 
(Minister for Labour Regulation No. 05/Men/1989). Minimum wages 
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had to be set with reference to minimum physical needs, the cost of 
living and labour market conditions (Rama 2001). The process initiated 
by this regulation was gradual. During the early 1990s the average 
minimum wage increased three-fold in nominal terms and two fold in 
real terms (Rama 2001:866). By 1994, parts of the Province of West 
Java had caught up to the minimum wage in Jakarta (Alatas and 
Cameron 2008).  In January 1994 there was also a significant rise in 
the minimum wages. Real wages then suffered during the Asian 
Economic Crisis. By 1999 and 2000, the minimum wage had become 
the mode of distribution, indicating that minimum wages had become 
binding for the majority of workers (SMERU 2001). Since 2001 the 
minimum wage has been set at the provincial and regional levels with 
no oversight from the central government. The relevant regulations are 
(Minister for Labour Decision no. Per-01/Men/1999 on Minimum 
Wages; Law no. 13/2003, arts. 88 & 89).   

Ever since minimum wages were first introduced, it has been possible 
to request an exemption or postponement from the Ministry (Minister 
for Labour Regulation Per-05/MEN/1989, art. 8). As it appears that 
such exemptions are quite commonly granted, an intermediate score of 
0.75 has been allocated here.  

Scope of the Law:  

The minimum wage laws have always specified that ‘entrepreneurs’ 
and ‘companies’ should pay minimum wages – so domestic workers 
have always been excluded (2.68% of the working population) as well 
as family workers in agriculture (15.2%).  

16. Paid Recreation 
Leave 
Entitlement 

Measures the number 
of paid recreation 
leave days per year 
guaranteed by law 
(including both 

The number of paid recreation leave days (that 
is, working days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 = 
15; and 1 = 30 or more 

1970-1979: 0.02 

 

1980-1982: 0.63 

Strength of the law:  

The number of national public holidays in Indonesia has changed over 
time, as follows:  
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annual leave and 
public holidays). 

 

 

 

 

 

 

 

 

1983-2001: 0.68 

 

2002-2012: 0.71 

 

2013: 0.74 

Presidential Decree no. 251/1967 – 12 national holidays (including 2 
for Idul Fitri) 

Presidential Decree no. 148/1968 – removed 1 May as a national 
holiday (total of 11) 

Presidential Decree no. 10/1971 – replacement of St Mary Holiday 
with Good Friday (still total of 11) 

Presidential Decree no. 3/1983 –addition of Nyepi and Waisak Days. 
(bringing total to 13 days) 

Presidential Decree no. 19/2002 – the addition of Chinese New Year. 
(total 14) 

Presidential Decree no. 24/2013 – reinstatement of 1 May as a national 
holiday (total 15).  

Note: There are also a few extra days designated as cuti bersama or 
collective leave, but taking these days as holidays is counted as annual 
leave, so they are not included in the calculations here.  

Annual Leave Calculation: 12 days annual leave for the entire period 
(Law no. 12/1948 law, Law no. 13/2003 (art. 79)).  

Normalised as: 1970-1982:0.77 ,  1983-2001:0.83,  2002-2012: 0.87  
2013:0.9 

Scope of the Law: Government Regulation no. 21/1954 on Annual 
Leave Requirements originally provided that annual leave only applied 
to businesses using engines with 3-4 HP and 20 or more employees, 4-
5 HP with 10 or more employees, or 5+ HP with any number of 
employees.  

Statistics show that large industrial establishments employed 1,691,435 
workers in 1986 (BPS 1991). There were 2,247,668 employed in large 
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industrial establishments in 1989 (BPS 1991:260). This is about 3% of 
the working population.                                                                               

The scope of the law on annual leave was expanded in 1980 (Minister 
of Labour Decision no. 69/MEN/1980) to people working for all 
companies (but not to domestic workers – 2.68% of the working 
population or to family workers in agriculture – 15.2%). It is also 
assumed here that domestic servants and family workers in agriculture 
are not afforded public holidays as a legal right.    

Law no.13/2003, Art. 85 and Minister for Labour Decision no. 
233/men/2003 – only employees in certain types of work get public 
holidays, others must be paid overtime for working on those days, but 
deduction made here as the public holiday is still acknowledged 
through higher pay. Domestic workers (2.68%) and family workers in 
agriculture (15.2%)  are still excluded from these provisions.   

Civil servants are also entitled to 12 days of annual leave plus national 
holidays (Government Regulation no. 24/1976 on leave for civil 
servants) so no deduction here.   
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D. Discrimination, and Health and Safety 

17. Discrimination 
in Employment 

Measures whether the 
law prohibits 
discrimination in 
employment (eg, 
hiring, dismissal and 
conditions of 
employment) on the 
basis of a person’s 
gender, 
ethnicity/race, 
disability, or religious 
beliefs 

0       =  the law does not prohibit an employer 
discriminating in employment 

0.5    = the law prohibits discrimination in 
employment on a narrow range of 
grounds with some exceptions 

1       =  the law prohibits discrimination in 
employment on a broad range of 
grounds with only limited exceptions  

1970-1998: 0 

1999-2002: 0.25 

2003-2007: 0.5 

2008-2013: 0.6 

Although there were some earlier relevant legal provisions, especially 
with regards to the rights of women workers (including in the short-
lived 1950 Constitution), and equal opportunity for the disabled (1997) 
the principle of non-discrimination in employment did gain any real 
legal footing until 1999.  

1999: Human Rights Act (Law no. 39/1999) – Non-discrimination 
principles were included in this Act with a wide definition of 
discrimination including covering gender, ethnicity and religion. Art. 
38 in particular requires equal pay for equal work. This Act ‘consists 
primarily of a catalogue of basic rights protected against infringement 
by the state’ (Cammack 2010:179). There are no direct sanctions for 
individuals or companies who breach provisions of this Act, and so an 
intermediate score has been given.  

[1999: Ratification of ILO Convention no 111 on Discrimination in 
Work and Position (ratified in Law no. 21/1999). Also ratification of 
the International Convention on the Elimination of All Forms of Racial 
Discrimination 1965.] 
2000: Constitutional Amendments: addition of the right to protection 
against discriminatory treatment of all types (Art. 28I(2)).  

2003: Labour Law (Law no. 13/2003): All workers have the same 
opportunities to find work without discrimination and have the right to 
the same treatment. No dismissal on grounds of sex, race, disability etc 
(Arts 5-6, 153(i)). However, breach of these provisions only attract the 
weaker type of administrative sanctions which may take the form of a 
warning letter or withdrawal of permits (art. 190), rather than the more 
serious criminal sanctions which attach to breach of some other 
provisions.  
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[2005 – ratification of ICCPR and ICESCR]. 

Law no. 40/2008 on racial discrimination – wide protection against 
racial and ethnic discrimination – against the state, corporations and 
individuals. Individuals can sue for compensation. Criminal sanctions.  

Scope of the Law: Intended to apply to all citizens so no deduction.   

[Note: in practice it is very common for job advertisements to specify 
age, gender and even physical attractiveness as prerequisites, and it is 
highly likely that hiring practices are discriminatory. Probably this 
occurs less on religious grounds than on gender and age. There have 
been few employment discrimination claims in Indonesia and the law 
and practice on this matter remain undeveloped.]  

18. Health and 
Safety in the 
Workplace 

Measures the extent 
to which the law 
imposes a 
requirement for 
employers to 
maintain a safe 
workplace  

2 =  the law imposes no specific obligation 
on the employer to take account of 
workplace health and safety 

0.5    =  the law imposes a limited number of 
workplace health and safety standards 

1       =  the law imposes a general duty to 
maintain a safe workplace together with 
a comprehensive system of specific rules 
implementing this duty 

 

 

 

 

1970-2002: 0.62 

 

2003-2013: 0.71 

Strength of the Law: Employers are obliged to prevent and decrease 
accidents, fire, explosions, provide an escape route from fires, provide 
safety gear to workers, prevent diseases, maintain cleanliness, health 
and order, prevent high temperatures, humidity, dust etc…all accidents 
are to be reported to the Ministry. Criminal sanctions are provided for 
breaches of these requirements (Law no. 1/1970 on Workplace Safety).   

Law no. 13/2003, Art .86, has a general duty to maintain a safe 
workplace, and has reference to the details in the existing law on 
workplace safety (i.e. from 1970).   

Thus the law is couched in quite general terms, although there are also 
some more specific regulations on OH&S in mining and some other 
industries. Hence an intermediate code of 0.75 is assigned here.    

Scope of the Law: The obligation to ensure a safe workplace falls on 
‘companies’ and ‘entrepreneurs’ only, and so necessarily excludes 
domestic workers (2.68% of the working population) and family 
workers in agriculture (15.2%).  
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 However, from 2003, art.35 of Law no.13/2003 also imposes a general 
duty on all ‘work givers’ to ensure the safety of their workers, and 
failure to do so has criminal sanctions attached (art. 186). There are no 
specific duties attached to this, and it is unclear to what extent this 
provision can be enforced. For this reason the score is partially 
discounted to 0.5 for domestic workers (2.68% of the working 
population) and family workers in agriculture (15.2%).  
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E. Voice and Representation   

19. Right to 
Organise and 
Form a Trade 
Union. 

Measures the extent 
to which there is a 
legal right to organise 
and form trade unions 

0     =  the law prohibits workers from 
organising or joining a union 

0.33  = the right to organise and join a trade 
union is restricted by law to only 
government sanctioned unions 

 0.5   = it is not unlawful to join a union, but 
no specific rights or protections are 
conferred 

0.67  = the right to organise and ‘freedom of 
association’ are mentioned in the 
constitution or relevant statute as a 
matter of public policy or public 
interest, with moderate protections 
against victimisation and retaliation 

1    =  the law provides the right to organise 
and includes strong protections against 
victimisation and retaliation 

 

 

 

 

 

 

 

1970-1974:  0 

 

1975-1998: 0.33 

 

1999: 0.6 

 

2000-2012:  
0.67 

 

 

Strength of the Law:  

Following the 1965 coup, trade unions were effectively banned in 
Indonesia. Technically the 1969 labour law reaffirmed the right to 
form a trade union (art. 28), which was included in the 1945 
Constitution and in some earlier laws. However, during Suharto’s New 
Order period there was an effective political and military ban on trade 
unions, other than for the one state-sanctioned union. The 1969 law 
gave a vague conferral of rights, but needs to be read in the context of 
Ministry of Labour requirements for registration which made it 
practically impossible to form a new union (especially Minister of 
Labour, Transmigration and Cooperatives Regulation no.1/MEN/1975 
on Registration of Trade Unions). Although the state-sanctioned union 
(FBSI/SPSI) was formed in 1973, it was in 1975 that the registration 
restrictions on other unions were formalised.  

In 1994, a new regulation permitted the establishment of in-house 
company unions (Per/01/MEN/1994). That is, workers in a single 
company with more than 25 workers could form a plant level union, 
but these organisations were restricted to collective bargaining and 
there was no legal protection of union leaders. Thus no change to the 
coding is made for this 1994 regulation.   

In 1998, Indonesia ratified ILO Convention no. 87 on the Freedom of 
Association and Protection of the Right to Organise (Presidential 
Decision no. 83/1998). Implementing legislation of that year 
(Ministerial Regulation PER-05/MEN/1998) lowered the registration 
requirements for unions, but did not allow for truly free trade unionism 
as the Ministry retained the right to reject applications for registration  
(Ford 2000:73).  
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In 1999, the Human Rights Law (Law no. 39/1999, art. 39) which 
‘consists primarily of a catalogue of basic rights protected against 
infringement by the state’ (Cammack 2010:179), included the right to 
form and join a trade union, as well as prohibition on forcing someone 
to become a member. This was a broadly worded right with no specific 
protections against victimisation or retaliation, and so an intermediate 
score is given here (0.6).   

In 2000, a new trade union law was passed (Law no. 21/2000). This 
law guarantees the right to form a trade union and prohibits dismissal, 
reduction in pay, or intimidation on the basis of union membership or 
leadership (art. 28). Sanctions for breach of this article are 1-5 years 
imprisonment and a fine of Rp100-500 million (Art. 43).  [Note: 
however that some commentators describe a lack of enforcement of 
these provisions].  

Article 15 Law no. 21/2000 stipulates that any worker whose position 
in the enterprise may cause a conflict of interest between workers and 
employers should not be made union officials. This is interpreted by 
employers as those workers who have jobs related to accounting, 
security, and human resources (Anwar and Supriyanto (2012)).  

Also in 2000 there was a Constitutional Amendment – Addition of the 
right to ‘associate, assemble and express an opinion’ (Art. 28E(3)).  

Law no. 13/2003 also confirms the right to form a trade union (Art. 
104). Employers may not fire someone on the basis of union 
membership or involvement (art. 153(g)).  

Scope of the Law: Prior to 2000, public servants (including military 
and police) did not have the right to join a union. Public servants had 
to join the Civil Servant’s Association (KORPRI) instead (Edwards, 
1996). Also state enterprise employees were also mostly excluded 
from unions, but there were a small number of FSPSI units in state 
enterprises (Ball 1996: 7.193). Teachers had to belong to the teachers’ 
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association PGRI – which, although technically a union, was more of a 
welfare organisation and it did not engage in collective bargaining 
(Ball 1996:7.193). Deduction of 5.07%. 

From 2000 – It is still compulsory for civil servants to join KORPRI, 
but it has registered as a union and it no longer covers state-owned 
enterprises. Many state-owned enterprises now have their own unions. 
The teachers’ association (PGRI) has also now turned into a union 
(Quinn 2003:32). According to the 2000 trade union law (art. 44), civil 
servants have the right to form unions (but subordinate legislation on 
this matter is still missing and so there is still some uncertainty about 
this).  

The scope of the Constitution and Human Rights Act would cover all 
citizens including domestic workers. Part of the protections in the 
2000 Act are aimed at preventing ‘anyone’ from interfering in the 
formation of unions and not just necessarily ‘entrepreneurs’(art. 28). 
Domestic workers are indirectly referred to as having the right to join a 
trade union (Law no. 21/2000 – elucidation to art. 10). However, it is 
‘entrepreneurs’ who must provide their employees with the time to 
engage in union activities. No deduction is made here.  

20. Right to 
Collective 
Bargaining 

Measures the extent 
to which the law 
provides an 
enforceable right for 
unions to engage in 
collective bargaining  

 

0     =  the law prohibits collective bargaining 

.33  = the law restricts the right to engage in 
collective bargaining in certain 
industries or sectors (e.g. public sector 
workers) or for particular categories of 
workers (managerial employees)* 

0.5   = it is not unlawful to engage in 
collective bargaining, but no specific 
rights or protections are conferred 

1970-1999: 0.19 

 

2000-2003: 0.66 

 

2004 – 2013: 
0.74  

 

Strength of the Law: The 1954 Law on Collective Agreements (Law 
no. 21/1954) and the 1969 Labour Law (Law no. 12/1969) generally 
enabled the making of collective labour agreements in the private 
sector. No specific rights, protections or procedures were specified in 
these laws.   

In 1978, Minister of Labour Regulation no. 02/MEN/1978 on 
Company Regulations and Bargaining for the Making of Labour 
Agreements, provided that where there is a registered trade union, the 
employer is obliged to serve the wish of that union to have labour 
agreement discussions (art. (2)(4)). There was no requirement for good 
faith bargaining under this regulation. No time limit for a response by 
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0.67  = the right to engage in collective 
bargaining is mentioned in the 
constitution or relevant statute as a 
matter of public policy or public interest 

1     = the law provides the right to engage in 
collective bargaining and prescribes 
procedures for doing so (e.g., 
bargaining in good faith) 

 

 

 

 

 

 

 

 

the employer was stipulated. Under this rule, it was also compulsory 
for companies with 25 or more employees to make company rules, if 
they did not already have a collective agreement. This regulation has 
to be read in conjunction with the fact that from 1975 to 1999 there 
was only one state-sanctioned trade union and all others were legally 
prevented from registering, which meant that collective bargaining 
was uncommon. For this reason, an intermediate low score of 0.2 has 
been given here.  
 
From 2000: Law no. 21/2000 on Trade Unions provided that registered 
trade unions and trade union federations have the right to make 
collective agreements (art. 25) but no further procedures or protections 
were provided for.  
Law no. 13/2003 generally provides that collective agreements should 
be negotiated through consensus discussions (based on the Indonesian 
traditional concept of musyawarah).  

From 2004: Minister Labour Regulation no. 48 of 2004 and Minister of 
Labour Regulation No.16/2011: ‘The negotiations towards the making 
of a collective agreement must be done with good faith and free will of 
both parties.’ The negotiations must take the form of musyawarah (art. 
12). The term ‘good faith’ is not given any further definition in the 
law.  The law still does not mention a time limit for employers to 
respond to a unions’ request for negotiations which can allow them to 
evade the provision (ITUC-AP 2010).   

Scope of the law: Prior to 2000, public sector workers were effectively 
excluded as not allowed to join trade unions and hence could not 
bargain collectively. This is coded 0 for that period. Civil servants 
represented approximately 5.07% of the working population. Since 
2000, collective bargaining in the civil service and public sector has 
been probably legally permitted as they can now form trade unions 
(although there is still no implementing legislation) but is still 
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institutionally limited. While teachers engaged in a nationwide pay 
dispute in 2000, they did so through demonstrations. There are no 
procedures through which civil servants’ voice can be expressed and 
through which negotiations can take place (Julia and Putranto 2006:22; 
Quinn 2003) – this is coded 0.5 for public servants for the period 
2000-2013. Civil servants were approximately 4.3% of the working 
population for this period.  

From 2000, in theory at least domestic servants and family workers in 
agriculture have the right to form a registered trade union and to 
bargain collectively, although in practice it seems quite unlikely to 
happen. No deduction is made for domestic workers here.  

21. Duty to Bargain Measures the extent 
to which the law 
imposes an 
enforceable duty on 
employers to engage 
in collective 
bargaining with 
unions, works 
councils or other 
organizations of 
workers  

0    =  employers may lawfully refuse to 
engage in collective bargaining with the 
genuine representatives of workers. 

 0.5  = employers  are required to engage in 
collective bargaining with a union or 
genuine worker representative where a 
majority of workers support collective 
bargaining 

1    =  employers have a legal duty to engage 
in collective bargaining in all cases 
where worker representatives request 
this.   

 

 

 

 

1970-1977: 0  

1978 – 1999: 
0.09 

2000- 2002: 
0.16 

2003-2009: 0.41 

2010 – 2013: 
0.66 

 

 

Prior to 1978: The 1954 Law on Collective Agreements (Law no. 
21/1954) and the 1969 Labour Law (Law no. 12/1969) generally 
enabled the making of collective agreements in the private sector. 
Only a registered trade union was legally capable of making a 
collective agreement. There was no obligation on the employer to 
bargain. 
In 1978, Minister of Labour Regulation no. 02/MEN/1978 on 
Company Regulations and the Making of Labour Agreements, 
strengthened the right to bargain collectively by providing that where 
there is a registered trade union, the employer is obliged to 
“serve/respond to” the wish of the union to have labour agreement 
discussions. This regulation should be read in conjunction with the 
restrictive registration requirements from 1975 to 1999 which 
prevented any unions other than the one state-sanctioned union from 
registering. Hence a low intermediate score of 0.1 is given here. The 
change in score in 2000 reflects the fact that unions could freely 
register from that year (0.2).  
From 2003: There is no obligation on employers to have a collective 
agreement in place – they can instead opt to create company rules. 
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Workplaces with 10 or more workers must have company rules of 
there is no collective agreement. If there is only one union in a 
particular enterprise, it had to have membership or the support of more 
than 50% of workers in order to bargain collectively (Law no. 13/2003, 
art. 119). If there was more than one union, then the one with more that 
50% membership of support would be the only one permitted to 
bargain (Law no. 13/2003, art 120).  
If an employer did not respond to a request to bargain within 14 days 
this could be a legitimate trigger for a strike (Minister for Labour 
Decision Kep-232/MEN/2003, art. 4). If an employer refused to 
bargain, the dispute could be referred by the union to industrial 
relations dispute resolution processes (Law no. 13/2003, art 117; Law 
no. 2/2004, art. 3(3)).   
From 2004: Minister for Labour Decision KEP. 48/MEN/IV/2004 
provides: A business owner must serve/respond to/oblige the written 
request to bargain from a registered trade union which fulfils the 
majority percentage requirements (Art 15). Scored 0.5  
A Constitutional Court Decision issued in November 2010 (115/PUU-
VII/2009) – declared that arts. 120(1) and (2) of the Law no. 13/2003 
are unconstitutional, such that now all unions have the right to be 
proportionally represented in bargaining negotiations, but the Court 
also read into the provision, that for the sake of practicality, a 
maximum of three unions with minimum 10% membership each 
would be allowed to bargain at the same time (Butt and Lindsey 
2012:142).  
The 2004 Ministerial Decision was updated in Minister for Labour 
Regulation PER.16/MEN/XI/2011 (art. 15) (to reflect the decision of 
the Constitutional Court). It provides that a union must have the 
support (if not membership) of more than 50% of workers via a vote to 
form a collective agreement. Where there is more than one union, a 
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maximum of three unions each with minimum 10% membership can 
take part in bargaining. Scored 0.8 for 2010-2013.    
Scope of the Law: Prior to 2000, there were no unions in the public 
sector and the government was not under any duty to bargain. 
Although since 2000 civil servants can probably form unions, there are 
still no institutional procedures to facilitate bargaining and it seems 
likely that the government can refuse to bargain. So a deduction for 
public servants is made for the entire period (approximately 4.7% of 
the working population).  
Prior to 2000, domestic servants could not form registered trade 
unions. From 2000, domestic servants have the right to form trade 
unions. However, the duty to bargain falls on ‘entrepreneurs’ and 
hence this excludes domestic servants (approximately 2.68% of the 
working population) and family workers in agriculture (15.2%).   

22. Extension of 
Bargaining 

Measures the extent 
to which the law 
regulates the 
extension of 
collective agreements 
to the sectoral, 
regional and/or 
national level 

0   = the law prohibits the extension of 
collective agreements beyond the 
workplace or enterprise levels  

0.5 =  the law allows for multi-employer 
collective bargaining and agreement-
making on a voluntary basis 

1   =  the law extends collective agreements to 
third parties at the national and/or 
sectoral/regional levels (extensions may 
be automatic, subject to government 
approval or subject to a conciliation or 
arbitration procedure)  

 

 

1970- 2002: 1 

 

2003-2013: 0.41 

Strength of the Law: The 1954 Law on Collective Agreements (Law 
no. 21/1954) and the 1969 Labour Law (Law no. 12/1969) generally 
enabled the making of collective labour agreements in Indonesia. The 
1954 law permitted multi-employer and multi-union collective 
bargaining (art. 1(1)). The Minister for Labour, after hearing the 
opinions of the parties involved, had the power to extend a collective 
agreement to a particular business or across a sector (art. 11(2)). 

This 1954 law was expressly overturned by the 2003 Law.  

From 2003: Multi-employer collective agreements are possible (Law 
no. 13/2003, arts. 1(21) & 116(1)). It appears that the previous power 
of the Minister to extend collective agreements to other businesses or 
across a sector has disappeared from the law. Coded as 0.5. 

[Note: Department of Labour data shows that multi-employer and 
union federation collective agreements are very rare.]  
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Scope of the Law: This variable is not applicable to civil servants so 
no deduction. From 2003, domestic servants are excluded from the 
scope of the law (2.68% of the working population), as are family 
workers in agriculture (15.2%).   

23. The Right to 
Participate in 
the Management 
of the Enterprise 

Measures the extent 
to which the law 
provides employees 
with a mechanism, 
such as a works 
council or enterprise 
committee, to 
participate in the 
management of the 
enterprise (eg, in 
relation to 
occupational health 
and safety) 

0      = the law provides no mechanism for 
employees to participate in the 
management of the enterprise 

 0.33  =  the law provides for information and 
consultation of workers or worker 
representatives on certain matters, but 
where there is no obligation to maintain 
a standing body such as a works council 
or an enterprise committee 

0.67   = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise committee or 
other mechanism for employee 
consultation, but this body does not have 
the power of co-decision making 

1     = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise committee or 
other mechanism for employee 
consultation (including employee 
representation or nomination of board-
level directors in business organisations), 

1970-2002: 0 

 

2003-2013: 0.05  

Strength of the Law: Indonesia experimented with Worker 
Management Councils in the early 1960s in the era of forced 
nationalisation of Dutch companies. These councils were limited to 
state-owned enterprises, and had fallen off the agenda with the change 
in regime in the late 1960s.  

The 2003 Labour Law (art. 106) provides that workplaces with 50 or 
more employees must establish Bipartite Cooperation Committees as a 
forum for communication, consultation and deliberation on labour 
issues in the enterprise.  
This requirement was further regulated in Minister for Labour Decision 
KEP-255/MEN/2003 and Ministerial Regulation no. 
Per.32/MEN/XII/2008 on formation and composition of Bipartite 
Cooperation Committees. These Committees are to have periodic 
meetings at least once per month or time to time as needed. Where 
there is more than one union, then there is to be proportional union 
representation on the Committee. Non-unionised members can also 
nominate their representative. Once a Committee is formed, its 
existence needs to be notified to the relevant local department. 

Scope of the Law: As noted this provision only applies to workplaces 
of 50 employees or more. Based on 2011 data, there were 219,721 
companies registered with the Labour Ministry, of which 16,863 
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and this body has legal powers of co-
decision making 

 

 

(7.7%) had 50 or more employees.4  Thus the score of 0.67 for the 
strength of the law is modified to 0.05.  [Please note, however, that 
this % is based on proportion of companies, rather than proportion of 
the working population, due the unavailability of data] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
4 http://www.ihrpsociety.com/baru-825-persen-perusahaan-skala-besar-yang-miliki-lks-bipartit/ 
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F. Industrial Action   

24. Right to Engage 
in Industrial 
Action 

Measures the extent 
to which the law 
provides 
unions/employees 
with the right to 
engage in industrial 
action (i.e. strike, go-
slow or work-to-rule) 
in relation to their 
own wages or 
working conditions  

0     =  the law prohibits unions/employees 
from engaging in industrial action 
against an employer 

0.33    = there are no explicit legal sanctions 
against industrial action, but workers 
engaging in industrial actions are not 
protected against civil remedies 

0.67    = industrial action is generally lawful in 
the context of collective bargaining, but 
otherwise prohibited (e.g., in rights 
disputes) 

1     = there is a general right for unions and 
employees to take industrial action for 
both rights and interests disputes 

 

 

 

 

 

 

 

 

 

1970-1985: 
0.095 

 

1986-2002: 
0.048 

 

2003-2013: 0.55 

Strength of the Law: Law No. 22 of 1957 on Industrial Disputes 
Settlement stipulated that all planned strikes or lock-outs had to first 
obtain the permission of the government (from the district-level 
Committees Disputes Settlement). Any industrial action without 
permission was illegal. Emergency Law No. 71/1963, banned strikes in 
vital industries and state institutions. Coded as 0.1.  
The right to strike was especially curtailed from 1986. If a labour 
dispute was not resolved at bipartite or tripartite level then it had to be 
taken to the regional office of the Ministry of Labour for further 
reconciliation. Only if a dispute was not resolved then strike action 
could be commenced (Minister of Labour Decision no. 1108/1986). 
This law has been interpreted by commentators as a limit on the right 
to strike in keeping with the generally restrictive industrial relations 
policy of the era (e.g. see Lindsey 1995). Also in 1986, a rule provided 
that workers absent from work for more than six consecutive days 
could be fired, which further limited strike action (Minister of Labour 
Decree no. 4 of 1986). Ministry-appointed mediators in labour disputes 
were given broad powers including to order striking workers back to 
work or to refer strikers to local military command (Minister of Labour 
Decree no. 342/1986, Art. 2(3)) (this decree allowing military 
intervention was repealed in 1994). Coded from 1986 as 0.05. 

From 2003, the right to strike has been reinstated, but a strike has to be 
peaceful and only be held as a result of failure of bargaining. There are 
to be no strikes that put others at risk, such as in vital public services. 
At least 7 days written notice must be given to the employer and to the 
local government agency. Strikes can be undertaken by non-union 
members (Law no. 13/2003, Arts. 137-143). Coded as 0.67.  
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Scope of the Law: Civil servants have not been allowed to strike for 
the entire period (5.07% of the working population prior to 2003, and 
4.3% after 2003 = average of 4.7%). Domestic workers are excluded 
from the scope of the law from 2003 (2.68% of the working 
population), as are family workers in agriculture (15.2%).  

25. Lockouts The extent to which 
the law permits 
employers to engage 
in employee lockouts 
in the collective 
bargaining process. 

0    = if employers are generally permitted to 
lockout employees. 

0.5 = employers are permitted to lockout 
employees in specified circumstances. 

1    = if employers are not permitted to lockout 
employees. 

  

1970-2002: 0.91 

 

2003-2013: 0.61 

Strength of the Law:  Prior to 2003, employers needed the permission 
of the Committees for Resolving Industrial Disputes (P4D) in order to 
lock-out employees (Law no. 22/1957). It is unclear how often such 
permission was given, but it is assumed here that this was rare (scored 
0.9).  
From 2003, lockouts may only occur in the context of the failure of 
bargaining (Law no. 13/2003, arts. 146-148) (scored 0.5).  
 
Scope of the Law: Civil servants have not been subject to lockouts for 
the entire period (i.e. a score of 1 for civil servants at average 4.7% of 
the working population).  
From 2003 domestic servants (2.68% of the working population) and 
family workers in agriculture (15.2%) are excluded from the scope of 
the law on lock-outs for the entire period (Score of 1 for 22.58% of the 
total population).  

26. Replacement of 
Striking 
Workers 

Measures whether the 
law provides 
employers with the 
right to fire striking 
workers or hire 
replacement labour to 
maintain the plant in 
operation during a 
strike 

0 = the law does not prohibit employers from 
firing striking workers or hiring replacement 
labour 

0.5 = employers are prohibited from firing 
striking workers or hiring replacement labour 
in specified circumstances 

1 = the law prohibits employers from firing 
striking workers or hiring replacement labour  

1970- 2002: 0 

2003-2013: 0.82 

Strength of the Law: Prior to 2003, the law was silent on the hiring of 
replacement labour during a strike.  

Law no. 13/2003: Employers may not replace lawfully striking workers 
(art. 144(a)).  

Scope of the Law: The 2003 law does not cover domestic servants 
(2.68% of the workforce) or family workers in agriculture (15.2%). It 
also does not cover civil servants – but as they cannot strike anyway, 
this is a moot point.    
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G.   Dispute Resolution and Compliance   

27. Resolution of 
Interest Disputes 

Measures the extent 
to which state 
agencies have powers 
of dispute settlement 
over interests 

0      = the state does not intervene other than 
via the ordinary court system 

0.33 = there is a specialised state agency able 
to deal with interests disputes, but only 
where both parties agree 

0.67 = there is a specialised state agency able 
to compulsorily conciliate/mediate 
over interests disputes (i.e., the 
outcome cannot be imposed on the 
parties by the agency) 

1      = a state agency has power to 
compulsorily resolve interests disputes 
and impose a settlement (e.g., a power 
to arbitrate) 

 

 

 

 

 

 

 

 

 

1970 – 2005: 
0.77 

2006-2013: 0.47 

 

 

Strength of the Law: Until 2006, Indonesia had a system of 
compulsory arbitration for industrial disputes. Initially Committees for 
the Settlement of Industrial Disputes were located at the central (P4P) 
and district (P4D) levels (Law no. 22/1957).  These were non-judicial 
tripartite bodies but their decisions had the same force as District Court 
decisions (Hurst 2014). The 1957 law required parties to a dispute to 
first attempt to resolve it themselves, but then progress to mediation. If 
the mediating government official decided that the dispute would not 
be resolved then he/she could compulsorily refer it to the District Level 
Committees (art. 4). Appeal was possible to the Central Committee. 
Although the Committees functioned primarily as a forum for 
dismissal cases usually initiated by employers, interests disputes could 
also be heard (Hurst 2004) (coded as 1).  
From 2006: A new Industrial Relations Court replaced the previous 
Committee system (Law no. 2/2004). Although this law was passed in 
2004, the Courts were not established until 2006, and transitional 
articles provided that the old system and old laws would remain in 
place until the establishment of the new Court (Law no. 2/2004, art, 
124(1)). Under this new system, in the event of a failure of bargaining, 
one party can submit evidence of failure to the Ministry. The parties 
will then be offered conciliation or arbitration. If no agreement on this 
is given within 7 days, the dispute will be referred to a mediator. If this 
does not result in agreement, one party can file a petition to the Court 
for resolution of the dispute. As this does not quite match the 0.67 
option, this has been coded with the intermediate score of 0.6.  

Scope of the Law: Although Law no. 22/1957 had apparently wide 
application to ‘employers’ and ‘workers’, a  1959 Central Labour 
Committee (P4P) decision held that disputes involving domestic 
workers fell outside its jurisdiction (ILO 2006:10). It probably also did 
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not cover family workers in agriculture (15.2% of the working 
population).  

From 2006: The 2004 Law has wide coverage of workplaces that are 
not companies (including not-for-profit organisations) – provided there 
is management and the payment of wages (Art. 123), but this still 
seems to be restricted to ‘businesses’ and hence domestic workers 
(2.68% of the working population) and family workers in agriculture 
(15.2%) continue to be excluded.   

Civil servants also fall outside this system for the entire period. There 
were/are separate avenues to bring employment disputes to the 
Administrative Courts, but it seems unlikely that this could cover 
interests disputes given that collective bargaining in the public sector 
has no institutional support (4.7% of the working population).  

28. Inspection Measures the powers 
of inspection of state 
agencies in relation to 
minimum labour 
standards governing 
pay, working time 
and leave 

0      = there is no labour inspectorate 

0.5   = there is a state labour inspectorate but 
individual inspectors’ powers are 
limited (in terms of powers to gain 
access  to firms, their documents and 
their workers, and work processes) 

1      = there is a state labour inspectorate in 
which individual inspectors have broad 
powers to investigate and prosecute 
firms  

1970-2013: 0.82 Strength of the Law: Law no.3/ 1951 on Monitoring Labour (which 
re-enacted law no. 23 of 1948) established the authority for the Labour 
Inspectorate. This law is technically still in force because the 2003 law 
did not specifically replace it (Agusmidah 2011:145).  The 1951 law 
gave general authority to Labour Inspectors (Labour Inspection 
Department, Ministry of Labour) to supervise the enforcement of 
labour law and to investigate punishable offences.  Inspectors have 
right to enter any workplace or house where work is being conducted 
(so not limited to companies or entrepreneurs). Employers are required 
to give all information that inspectors ask for about past and present 
employment relationships and conditions (Law no. 3/1951).  Law 
no.13/2003 (arts. 176-181) requires the Minister to appoint officials 
with competence and independence to ensure implementation of the 
labour laws. These officials operate at the central, provincial and 
district levels. Further coordination between the different levels of 
government was provided through Presidential Regulation no. 21/2010. 
In additions, Minister for Labour Decree no. 9/V/2005 provides 
procedures for labour inspection reporting.    
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Scope of the Law: Inspectors have the right to enter any place where 
work is occurring, however as most labour law duties fall on 
entrepreneurs, they only have the right to prosecute ‘entrepreneurs’, so 
domestic servants (2.68% of the working population) and family 
workers in agriculture (15.2%) are excluded from such protections.  

[Note: It is generally thought that in practice the effectiveness of labour 
inspectors is weak due to lack of funding and manpower and also due 
to the fragmentation of the system under decentralisation. According to 
an ILO factsheet there was national total of 1,592 labour inspectors in 
2010.] 

29. Sanctioning Measures the 
sanctioning powers of 
state agencies in 
relation to minimum 
labour standards 
governing pay, 
working time and 
leave 

0      = there are no penalties for breach of 
minimum labour standards other than 
recovering underpayments 

0.5   = monetary fines may be imposed for 
breach of minimum labour standards 

1      = monetary fines and/or imprisonment 
may be imposed for breach of 
minimum labour standards 

1970-2002: 0.41 

 

2003-2013: 0.82 

Strength of the Law:  

Law no. 14/1969 generally provided that any contravention of any of 
the regulations made under its authority could attract a maximum of 
three months imprisonment or up to IDR 100,000 fine.   

The main piece of subordinate legislation which imposed such 
sanctions was Government Regulation no. 8/1981 on Wage Protection 
which provided for criminal sanctions for not paying wages, for 
discriminating in pay between men and women for equal work, for not 
paying sick leave rates, for not paying wages of workers performing 
national service, for not paying wages to workers performing religious 
obligations, for not paying wages for promised work that is then 
cancelled due to employer fault or circumstance, for fining or cutting 
workers’ wages outside of allowed circumstances (3 months 
imprisonment and/or IDR 100,000).  

Due to high inflation, this maximum fine became rather quickly 
outdated and meaningless as a deterrent. It was not amended during the 
entire period to 2003. The score has been reduced from 1 to 0.5 to 
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reflect this fact (noting that the threat of imprisonment was still in 
place).   

From 2003, criminal penalties can be imposed on employers for non-
payment of minimum wages, employing children, and failing to pay 
severance payment on retirement. Other breaches of minimum labour 
standards can incur civil penalties of fines between IDR 10-100 
million. Administrative sanctions can also be imposed on businesses 
(Law no.13/ 2003, arts. 183-190).  

Note, however, that in practice the use of criminal penalties has been 
rare and possibly counterproductive as if the owner/manager of the 
business is jailed, the business itself is likely to suffer and employees 
may lose their jobs. Also, there is a problem in that criminal cases need 
to go through the general court system and not the Industrial Relations 
Court (Santoso and Halili 2013). My own research suggests that 
district labour departments are likely to use ‘name and shame’ type 
reputational sanctioning far more often than resorting to court 
procedures.  

Scope of the Law: The provisions on sanctions are worded to make 
‘whoever’ breaks the minimum standards liable. However, duties to 
pay minimum wages and ensure working time and leave only fall on 
‘entrepreneurs’ which limits the sanctioning power of the state agency 
hence deductions are made for domestic servants (2.68%) and family 
workers in agriculture (15.2%). 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

H. Social Protection    

30. Unemployment 
benefits - level 

Measures the 
replacement ratio of 
state-based 
unemployment 
benefit schemes for 
full-time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross unemployment benefit (eg, 80% 
= 0.8) 

 

 

 

 

1970-2013: 0 Indonesia does not have a state-provided unemployment benefits 
scheme. It is possible for Jamsostek old-age savings to be withdrawn 
early in the event of being unemployed, but this does not amount to 
state-based unemployment benefits.  

31. Unemployment 
benefits - 
duration 

Measures the 
maximum duration of 
unemployment 
benefits at their initial 
rate for a full-time 
employee who has 
been in continuous 
employment for at 
least 3 years 

0       =  initial benefit continues for less than 6 
months 

0.33  =   initial benefit continues for 6 months 
or more, but less than 1 year 

0.67  =  initial benefit continues for more than 
1 year, but less than 2 years 

1.0    =   initial benefit continues for 2 or more 
years 

Many countries offer a two-tier system 
whereby unemployed workers kick off with a 
high replacement rate based on social 
insurance, then after 6 months or a year or 
two years this ends and they drop down to a 
much lower social assistance rate. This item 
refers to the duration of benefits at their initial 
rate. 

1970-2013: 0 Indonesia does not have a state-provided unemployment benefits 
scheme.  
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

32. Paid Sick Leave Measures the number 
of sick days per year 
paid at full pay per 
year 

The number of paid sick days (that is, working 
days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 = 
15; and 1 =  30 days or more 

 

 

 

 

 

 

1970-1980: 0 

 

1981-2002: 0.82 

 

2003-2013: 0.82 

 

Strength of the Law: Prior to 1981 there was no provision for paid 
sick leave in Indonesia for private sector workers. According to 
Government Regulation no. 8/ 1981 on Wage Protection, Art. 5(1): 
Sick leave is paid at the rate of: 100% pay for first three months, 75% 
for next three months, 50% for the next three months, 25% for the next 
three months. According to Djumialdji (1987:35), if a worker had been 
sick and then returned to work and then fell sick again within 4 weeks 
then they would continue to follow this rule, if more than four weeks 
had passed, then they would start again at 100% of wages.  

From 2003: For the first four months of sick leave a worker is entitled 
to 100% of their wages. For the next four months they are paid at 75% 
of their wages, the next four months at 50% and subsequent four 
months at 25% after which they can be dismissed (Law no. 13/2003, 
art. 93(3).  

Scope of the law: Both the 1981 and 2003 laws placed the obligation 
to pay sick leave on the ‘entrepreneur’ so domestic workers are 
excluded for the entire period (2.68% of the working population), as 
are family workers in agriculture (15.2%).   

Civil servants are also entitled to paid sick leave – up to 1 year with 
proof from a doctor and administrative permission (Government 
Regulation no. 24/1976, art. 14) so no deduction here.   

33. Workplace 
Injury 
Insurance 
(Workers’ 
Compensation) 

Measures the 
replacement ratio (in 
the first year 
following the claim) 
of an injured 
worker’s entitlement 
under any public 
insurance scheme for 
workplace injury to 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross average insurance payment (eg, 
80% = 0.8) in the case of total incapacity to 
work 

 

 

1970-1977: 0 

 

1978-1982: 0.04 

 

1983-1992: 0.07 

Strength of the law: Older laws provided that employers were to 
compensate workers for workplace accidents (Staatsblad no. 
256/1939, Law no. 33/1947 as implemented through Law no. 
2/1951), but these did not provide for any insurance scheme.    

1978-1992: The first Indonesian private sector Social Security Scheme 
(ASTEK) which commenced operations in 1978, had workplace 
injury insurance based on employer contributions (Government 
Regulations no. 33/1977, art. 5). A person suffering total 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

the injured worker’s 
employment income 
prior to injury  

 

 

 

1993-1999: 0.15 

 

2000-2004:0.19 

 

2005-2006: 0.25 

 

2007-2013: 0.27 

  

incapacitation was entitled to maximum lump sum payment of 
70% × 48 × 30 × previous daily wage as per Law no. 2/1951 
(Departemen Penerangan RI 1980:29). I.e., this is 70% of 
previous wages paid for 4 years.  

Scope of the Law (1978-1992):  

The original scope of this scheme was for workplaces with 100 or more 
employees or a monthly payroll of at least Rp 5 million. In 1983, the 
threshold was lowered to cover workplaces with 25 or more employees 
or at least a payroll of Rp 1,000,000 (Minister for Labour Decision no. 
278/MEN/1983). 

There does not appear to be data on workplaces based on their numbers 
of employees or total payroll, but there are data on actual enrolments in 
the scheme, as follows: 

In 1978, the ASTEK scheme covered 926,371 workers (both 
permanent and casual workers) (ASTEK 1986:68-69). Total working 
population in 1980 was 51,191,512. [can’t get 1978 working 
population data]. This is about 1.8% coverage of the working 
population.  

In 1985, the ASTEK scheme covered 3,187,343 workers (both 
permanent and casual workers) (ASTEK 1986:68-69). Total working 
population of Indonesia in 1985 was 62,457,138 (BPS 1986). So this is 
coverage of 5.1% of the working population. In 1992, there were 
5.278.760 members of ASTEK (Perwira et al 2003). Total working 
population in 1992 was 78,518,372 (BPS 1993). This is coverage of 
6.72% of the working population. An average of 5.91% is used here. 

…. 

Civil servants who are completely incapacitated due to a work injury 
are entitled to a full public service pension (at most 75% of previous 
base salary) with additions (Law no. 11/1969, art. 9(1)(b) and 11(2)). 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

Military personnel who are completely incapacitated in service and 
cannot work anywhere are entitled to a pension of 100% of previous 
salary, if they cannot work in the military but can work elsewhere they 
are entitled to a 75% pension (Law no. 6/1966, art. 2(c)(1)).  

Civil servants have represented an average of approximately 4.7% of 
the working population of Indonesia (see calculations elsewhere in this 
template). This data on civil servants probably includes military 
personnel – it is very difficult to get separate figures. So the 75% 
pension is used as the figure for all civil servants.  

Strength of the Law 1993-2013: Indonesia’s social security program 
was expanded and underwent a name change to Jamsostek (Law no. 
3/1992). This scheme had workplace injury insurance for private sector 
workers based on compulsory employer contributions. It came into 
effect in 1993.  

Government Regulation no. 14/1993 (original): Appendix II: For total 
permanent incapacitation, 70% × 60 months wages (the 
individual’s previous wages) as a lump sum plus IDR 25,000 paid 
each month for 24 months. [scored as 0.8] 

Government Regulation no. 83/2000 (2nd amendment): for total 
permanent incapacitation 70% × 70 months wages (the 
individual’s previous wages) as a lumpsum payment plus IDR 
50,000 each month for 24 months. [scored as 0.78] 

 

Government Regulation no. 64/2005 (4th amendment): for total 
permanent incapacitation 70% × 70 months wages (the 
individual’s previous wages) as a lumpsum payment plus IDR 
200,000 each month for 24 months. [scored as 0.91] 

Government Regulation no. 76/2007 (5th amendment): For total 
permanent mental or physical incapacitation, the worker will 
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Variable Title Definition  Values Numerical 
Score 

Explanation: Description of Rationale   

 

receive a lump sum payout of 70% × 80 months wages (taken as 
the individual’s previous wage). In addition they will receive IDR 
200,000 per month for 24 months. [Scored as 0.87] 

Government Regulation no. 53/2012 (8th amendment): same as 2007, 
except that the monthly payout can also be taken as a lumpsum of 
IDR 4.8 million rather than spread out over two years.   

*Note: The ILO Global Wage Database has been used to obtain data on 
average wages in order to calculate these scores.   

Scope of the law:  

The Jamsostek components were generally limited by law to 
workplaces with 10 or more employees or to workplaces that paid at 
least Rp 1,000,000 in wages per month (Government Regulation no. 
14/1993, art. 2(3)). It appears that those workplaces that were being 
phased in to all components of Jamsostek (presumably those with 10 or 
more workers) were nonetheless required to have workplace accident 
insurance (Law no. 3/1992, art. 19(2); Government Regulation no. 
14/1993, art. 4). This limited scope to Jamsostek was still in effect in 
2013.   

There does not appear to be data available specifically on workplaces 
with 10 or more workers, but there is actual coverage data on 
Jamsostek itself as follows: 

 

 

Year Number of 
members in 
Jamsostek 
(active and 
inactive) 

Working 
Population of 
Indonesia 

Percentage of 
working 
population 
covered by 
Jamsostek 
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Explanation: Description of Rationale   

 

1993 6,504,210 79,200,542 8.21% 
1994 7,604,673   
1995 9,171,090   
1996 11,329,704 85,701,813 13.22% 
1997 9 ,573,162 85,405,529 15.68% 
1998 10,196,627 87,672,449 17% 
1999 11,094,575 88,816, 859 16.8% 
2000 13,552,141 89, 837,730 20.19% 
2001 16,471,534   
2002 17,576,678   
2003 18,595,498 92,810,791 20.03% 
2004 19,632,538 93,722,036 20.95% 
2005 20,943,911 93,958,387 22.29% 
2006 23,081,367 95,456,935 24,18% 
2007 23,729,950 101,853,665 23.3%  
2009 29,030,673 107,070,256 27.11% 
2010 31,746,300 109,589,715 28.97% 
2011 34.295.139 113,644,893 30.18% 
2012 29.174.684 115,077,873 25.35% 
2013 31.981.948 112,761,072 28.36% 

Data compiled from: PT Jamsostek cited in Perwira et al 2003:30; ILO 
2008; http://www.bpjsketenagakerjaan.go.id/content/i.php?mid=5.  
Civil servants who are completely incapacitated due to a work injury 
are entitled to a full public service pension (at most 75% of previous 
base salary) with (unspecified) additions (Law no. 11/1969, art. 9(1)(b) 
and 11(2)). Military personnel who are completely incapacitated in 
service and cannot work anywhere are entitled to a pension of 100% of 
previous salary (Law no. 6/1966, art. 2(c)(1)). Civil servants have 
represented an average of approximately 4.7% of the working 
population of Indonesia (see calculations elsewhere in this template). 
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This data probably includes military personnel (note that obtaining 
separate data on the military appears impossible).  

34. Disability 
Insurance 

Measures the 
replacement ratio of 
state-based benefits 
for non-work related 
disability for full-
time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross average insurance payment (eg, 
80% = 0.8) in the case of total incapacity to 
work 

 

 

 

 

 

 

 

 

 

1970-2013: 0  Strength of the Law: Jamsostek only covers work related accidents 
and disability.  

A scheme for people with severe disabilities (Jaminan Sosial 
Penyandang Cacat Berat), who are unable to carry out day to day 
functions alone and come from poor families, was piloted in 2006 
across 5 provinces. This program is said to have expanded to all 33 
provinces in 2010 and to have reached an estimated 20,000 people in 
that year. Under this scheme beneficiaries receive Rp 300,000 per 
month over a year. Due to the very limited nature of this scheme, this 
variable is still coded as 0.  
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35. Old 
Age/Retirement 
Pension   

Measures the 
replacement ratio of 
state-based retirement 
benefits for a full-
time employee in 
normal employment 
for a minimum of 
three years 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross retirement benefit (eg, 80% = 0.8) 

 

 

1970-2013:0.04  

 

Strength of the Law: Although Indonesia’s social security schemes 
for private sector workers (ASTEK and Jamsostek) included retirement 
funds, these functioned as accumulation funds and not as state-funded 
retirement pensions and so are not counted here in the coding. Further, 
fewer than 10% of the participants in Jamsostek actually received 
benefits at retirement (most withdraw the funds prior to retirement 
age), and the amounts payable were small (PT Jamsostek cited in 
Guérard 2012:26). So this variable is coded as 0 for private sector 
workers.  
Scope of the Law: Since 1954, the Indonesian government has paid 
monthly pensions for retired civil servants and military personnel (Law 
no. 20/1952; Law no. 11/1969). Over time the burden for financing 
these pensions has been partially shifted from the government to 
individual civil service employees and their compulsory contributions. 
Since 1963, under the ASPEN program, compulsory reductions were 
made from civil servants’ salaries to fund accumulation provident 
funds (Government Regulation no. 9/1963; Government Regulation no. 
10/1963). From 1975, civil servants were required to make 
contributions to both an accumulation provident fund, and a pension 
fund, with the government to cover any shortfall for the pension fund 
(Government Regulation no. 25/1981) (Esmara et al. 1986).  
Despite these compulsory contributions, it appears that civil servant 
pensions still represent a major government expenditure and it should 
be coded as state-based retirement benefits.   
Civil servant pensions were calculated as 2.5% × final base pay × years 
of service, with an upper limit of 75% of their original salary (Law no. 
11/1969). Military retirement pensions are calculated in a similar way 
with an upper limit of 75% of previous salary (Law no. 6/1966, art. 2; 
Government Regulation no. 45/1971).  
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Civil servants have represented an average of approximately 4.7% of 
the working population of Indonesia (see calculations elsewhere in this 
template).  

36. Paid Parental 
Leave 

Measures 
replacement ratio of 
paid parental leave 
benefits at 12 weeks 
after the 
commencement of 
parental leave, based 
on a full-time 
employee in normal 
employment for a 
minimum of three 
years 

The percentage of the gross salary of an 
individual on average earnings that is replaced 
by the gross parental leave benefit (eg, 80% = 
0.8. The score is reduced proportionately 
where the duration of paid parental leave is 
less than 12 weeks) 

 

1970-2002: 1 

 

2003-2013: 0.82 

 

Strength of the Law: Law no.12/1948 (art.13(2)): Women are to be 
given 1.5 months leave prior to giving birth and 1.5 months leave after 
giving birth (i.e. 12 weeks). This leave is to be at full pay (Government 
Regulation no. 4/ 1951, art. 1(4)).  

According to Government Regulation no. 8/1981 fathers were entitled 
to one day of paid leave when their wife gives birth (Art. 5).   

The 2003 labour law also provides for fully paid maternity leave 
(100% of normal salary) for three months (1.5 months prior to giving 
birth, and 1.5 months after giving birth) (arts. 82 and 84). There are no 
restrictions on how long the woman needs to have worked before 
becoming entitled to this. Fathers are entitled to two days paid leave 
when their wife gives birth (Art. 93(4)(e)).  

Scope of the Law: The 1948 law was very general and was intended to 
apply to all women workers, but from 2003, domestic workers are 
excluded from the scope of the law (2.68% of the working population), 
as are family workers in agriculture (15.2%).  

Female civil servants are entitled to three months of fully paid 
maternity leave for their first three children (Government Regulation 
no. 24/1976 on Leave for Civil Servants, art. 19). Prior to this, they 
would have been covered by the 1948 law, so no deduction made here.  
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Variable Title Definition  Values Numerical Score Explanation: Description of Rationale   

 

A. Forming Employment Relationships   

1. Legal Status 
of the Worker 

Measures the extent to 
which the parties are 
free to stipulate 
whether the 
relationship is one of 
employment or not, as 
opposed to the legal 
status of the worker 
being determined by 
the law 

0     =  the parties are free to stipulate the 
legal status of the worker 

0.5  =  the legal status of the worker is 
determined by the nature and terms 
of the contract made by the parties 
(an individual term stipulating the 
legal status of the worker cannot 
override the terms of the contract as 
a whole) 

1     =  the law mandates the status of the 
worker according to the substance 
of the relationship (e.g. if certain 
specified criteria are met, such as 
form of payment, duration of 
hiring, etc.) 

 

 

 

 

 

1970 – 2014  = 0.5 

 

 

 

Strength of the law: Prior to 2000 the law in New Zealand was similar 
to that in Australia/United Kingdom in that the courts could determine 
whether or not a contract of employment exists by weighing a number 
common law developed indicia to determine if there was a contract of 
employment in place.  These tests include control and the stated 
intention of the parties. In Cunningham [1993] 3 NZLR 681  the CA 
confirmed that the “economic reality” test developed in Market 
Investigations Ltd [1969] 2 QB 173, 184 and confirmed by the PC in 
Lee Ting Sang (1990) was the preferred test in NZ.  

Cunningham was regarded as placing placed an undue emphasis on the 
intention of the parties by holding that a written term describing 
employment status was the paramount consideration. In response the 
ERA 2000 (s6) provides that the court must determine the “real nature 
of the relationship between the parties” and that a statement by the 
parties as to the nature of their relationship is not to be taken as 
determinative.  This provision is not seen as substantially altering the 
law but rather as restricting a tendency of the courts (during the 1990s) 
to treat intention as paramount even if other indicia suggest employee 
status. 

The current leading authority is Bryson v Three Foot Six Ltd [2005] 
NZSC 54 which maintains the pre-1991 position that the control, 
integration, economic reality and mixed tests are applied together and 
the elements weighed against each other to ascertain the true nature of 
the working relationship. 
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Scope of the law: Legislation has defined “homeworkers” as 
employees since 1987. Since 2010 film workers have been excluded 
from the definition of “employee” and by default will be contractors 
unless there is agreement to the contrary  

Explanation/Discount: Given the limited nature of the exclusion no 
discount applied. 

2. Restrictions on 
the Use of 
Fixed-Term 
and 
Temporary 
Contracts  

Measures the extent to 
which the law restricts 
the use and duration of 
fixed-term or 
temporary contracts 
and the terms under 
which fixed-term or 
temporary workers can 
be engaged 

0     =  the parties are free to stipulate the 
duration of the engagement for 
fixed-term and temporary workers 

1 = the law places substantive constraints 
on the creation of a fixed-term or 
temporary contract (e.g., by 
allowing temporary hirings only for 
jobs which are temporary by nature, 
for training purposes, for seasonal 
work, for the replacement of 
workers on maternity or sick leave, 
or other specified reasons) 

Note: 

    The term ‘temporary contract/worker’ 
is intended to cover what is described 
in some countries (eg Australia) as 
‘casual’ employment. 

 

 

1970-1990 = 0.5 

1991 – 1999 = 0 

2000- 2014 = 1 

 

Strength of the law: Prior to 2000 there were no general legislative 
restrictions on fixed term contracts  

Between 1970 and 1990 awards contained provisions constraining the 
number or the duration of fixed term contracts.  For example there was 
normally a maximum period before employment was regarded as 
permanent (eg Metals award limited temporary employment to 6 
months and the Retail and Clerical awards to 5-10 days) 

In Actors IUW v Auckland Theatre Trust [1989] 2 NZLR 154 (CA) the 
Court held that that in limited circumstances the failure to renew a 
fixed term might constitute unjustified dismissal-usually when 
contracts were rolled over 1 or more times. This reasoning was held to 
be unsound by the Court of Appeal in Principal of Auckland College of 
Education v Hagg [1997] 2 NZLR 537 (CA); which found that the 
expiry of a fixed term could not constitute a dismissal and that there 
were no legal constraints on the use of fixed term contracts.  

Since 2000 (ER Act 2000 s66), fixed term contracts are only permitted 
for “genuine reasons based on reasonable grounds”  

Since 2004 both the mode of termination and the reasons for the fixed 
term must be stated in writing.  Term may be defined by date, period, 
occurrence of an event or the end of a project.  Fixed term contracts 
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cannot be used “to establish the suitability of the employee for 
permanent employment.’ 

Explanation/Discount: 

The period 1970-1990 is discounted by 0.5 for the fact that awards 
covered only about half the workforce although award protection did 
approximate to 1. 

The very limited protection provided by Actors IUW does not justify a 
score greater than 0 post-1991. 

The post-2000 score of 1 takes into account that that the ER Act does 
not provide a maximum term for fixed term contracts but it is 
considered that this effect is achieved in almost all cases by the fact 
that the “genuine business need” provision imposes an effective 
constraint on the range of allowable reasons and that a term not defined 
by task/season/project etc would be unlikely to pass that test if it was 
more than a few years at most.  The issue does not appear to have been 
litigated to date. 
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3. Restrictions on 
the Use of 
Agency 
Workers 

Measures whether the 
law restricts the use of 
agency (on-hired) 
workers and the terms 
under which agency 
workers can be 
engaged 

0     =  the parties are free to determine 
whether a worker is engaged as an 
agency worker 

0.5  =  the law specifies the conditions under 
which agency workers can be 
employed, and/or the terms on which 
agency workers are employed 

1     =  the law prohibits the use of agency 
workers 

1970 –2014 = 0 

 

 

 

 

Strength of the law: Before 1991 agency employment was regulated 
to a limited extent by some awards but usually as to pay rates and 
minimum hours of engagement only. 

1991 – present. Agency employment, either temporary or long-term, is 
unregulated and there are no restrictions on the use of agency 
labour.    

Agency employees enjoy the same legal rights as all other employees – 
although in the case of unjustified dismissal this may be less 
effective as the “controlling entity” is not accountable for its 
decisions to terminate a contract in respect of a particular agency 
employee. 

Since 2000 employing temporary labour during strikes and lockouts to 
carry out the work of those striking/locked out has been 
prohibited unless there are serious safety implications. 

In 2010 the Courts had their first major opportunity to consider  
triangular employment relationships in McDonald v Ontrack 
infrastructure Ltd and Allied workforce Ltd [2010] ERNZ 223 
holding that the status of agency worker is determined on 
assessing the ‘true nature of the relationship’, and that any 
employment documents are not determinative. However reluctant 
to override a written agreement. 



        New Zealand 

 

171 

 

Variable Title Definition  Values Numerical Score Explanation: Description of Rationale   

 

Explanation/Discount: At no time was the degree of protection such 
as to justify a score above 0. 

4. Restrictions on 
the 
Employment 
of  Children/ 
Young People  

Measures the extent to 
which the law prohibits 
or restricts the 
employment of 
children / young 
persons of a stipulated 
age of anywhere from 
11 to 15 years old 

0      =  the law does not restrict the 
employment of children 

0.5 = the law allows for the employment of 
children under the age of 15, with 
limited exceptions (e.g., in relation to 
the worst forms of child labour) 

1 = the law prohibits the employment of 
children, except in limited 
circumstances (e.g., in entertainment, 
in family business, or under 
apprenticeship) 

 

1970 – 1995 = 0.5 

1996 - 2014 =0.6 

 

Strength of the law: New Zealand has no minimum age of 
employment and there is no general domestic legislation 
regulating child labour. There are some protections afforded to 
minors. 

 The Minors Contracts Act 1969 provides that any contract of 
service entered into by a minor  has the same effect as if the 
minor were of full age but there is some opportunity for 
challenges for inadequate consideration etc. 

 The Minimum Wage Act 1983 provides that minimum wage 
protections only apply to workers aged over 20 years. This was 
amended in 1994 and minimum wage protections are now 
applicable to all employees. 

 The Education Act 1989 s30 (and predecessors)  provides that 
those under the age of 16 are not permitted to be employed 
during school hours or in a way that interferes with their ability 
to attend school or complete school work (if home-schooled, for 
example). 

 Factories and Commercial Premises Act 1981 prohibited the 
employment of persons under 16 in factories (s12) 

 Health and Safety Employment Regulations 1995 Part 5 restricts 
the types of work that young persons under the age of 15 may 
undertake, essentially work involving machinery or high risk 
work. It further provides that persons under the age of 16 are not 
allowed to work between the hours of 10pm – 6am.  

The ERA 2000 defines an employee as ‘any person of any age…’, so 
technically there are no age restrictions on employment. However 
under the ILO Convention 182 which New Zealand ratified in 2001, 
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New Zealand is committed to ensuring that children are not working in 
the ‘worst forms of labour’.  
Explanation/Discount: The restrictions are sufficient to justify a score 
of above 0.5 but not significantly greater. 

5. Restrictions on 
Use of Forced 
Labour 

Measures the extent to 
which the law prohibits 
or restricts the use of 
forced or bonded 
labour 

0       =  the law does not restrict the use of 
forced or bonded labour  

0.5  = the law prohibits forced labour or 
bonded labour with some exceptions  

1= the law prohibits forced labour except as 
a sanction pursuant to the criminal law 

 

 

 

 

 

 

 

 

 

 

 

 

1970 – 2014 = 1 Strength of the law: Under the ILO Convention on the Abolition of 
Forced Labour, which New Zealand ratified in 1968, all forms of 
forced labour are abolished. 

Crimes Act 1960 criminalises dealing in slaves (includes 
debt-bondage and serfdom (s99) and dealing in people 
under 18 for sexual exploitation, removal of body parts, or 
engagement in forced labour (s 99AA) 
New Zealand has had a form of penal labour (forced labour in prison) 
since the Penal Institutions Act 1954, requiring prisoners, where able 
and available, to work. Refusal is penalized.   

In 1997 the Inmate Employment policy became the regulatory 
instrument for penal labour. This form of forced labour is allowed 
under the ILO Convention on Forced Labour (C29) (2)(2)(c).  

It is also probable that any contract or other agreement involving 
forced labour would be unlawful at common law and under the Illegal 
Contracts Act  

Immigration Act 2009 ss ss 351 and 357 provides strong sanctions for 
exploiting persons not entitled to work in New Zealand (to be extended 
to those on short term visas). 

Explanation/Discount: Strong protection against forced labour  
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 Terminating Employment Relationships 
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6. Restrictions on 
Dismissal at 
Will 

Measures the extent to 
which the law restricts 
the capacity of an 
employer to dismiss an 
employee without 
cause (at will) 

0       =   employment at will (i.e., no cause 
dismissal) is normally permissible 
(whether with or without notice) 

0.5 = dismissal is permissible in a range of 
circumstances such as redundancy or 
based on a valid or fair reason 

1       =   dismissal is only permissible for 
serious misconduct or fault of the 
employee 

1970-1973 = 0 

1974-1990 = 0.25 

1991- 2014 = 0.5 

Strength of the law: 1970-1973 there was no statutory protection 
against unjustified dismissal and common law of wrongful dismissal 
law, permitting dismissal without reasons, applied. 

1974-present – statutory protections against “unjustified’ dismissal 
with the term being defined only by case law until 2004 when a 
statutory definition was enacted (ER Act s 103A). When an employee 
is dismissed, they are entitled to challenge the justifiability of the 
dismissal and dismissal will normally only be justifiable on the basis of 
serious misconduct, lack of capacity or redundancy. There are a 
number of factors the Authority and Court will consider surrounding 
the dismissal, particularly whether there was misconduct on behalf of 
the employee sufficient to warrant dismissal and further, whether the 
employer acted in a procedurally fair manner. 

Scope of the law: Scope of statutory protection has changed over time 

1970-1973 no procedure 

1974 (IRA) -1987 only union members covered by an award 

1987 (LRA) -1990 extended to all union members 

1991(ECA/ERA) -present extended to all employees 

Explanation/Discount:  

Discount of 0.25 applied1973-1990 to reflect coverage being restricted 
to award covered/union membership: both approximately equivalent 
and = 50-60% of the workforce. 50% figure used for discounting for v 
6-8 

Higher score post -1991 does not seem to be justified as dismissal for 
redundancy, which is very broadly defined, is possible with only 
minimal business justification. 
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7. Procedural 
Restrictions on 
Individual 
Dismissal 

Measures the extent to 
which the law places 
procedural 
requirements on the 
termination of 
employment of 
individual employees  
(e.g., warning prior to 
dismissal, providing 
reasons for dismissal) 

0     =  there are no procedural requirements 
for dismissal other than a 
requirement to provide notice   

0.5  = failure to follow procedural 
requirements is taken into account in 
unjust dismissal cases 

1     = a dismissal is necessarily unjust if the 
employer fails to follow procedural 
requirements prior to dismissal 

 

 

< 1973 = 0 

1974-1990 = 0.5 

1991 – 2014 = 1 

Strength of the law: Prior to 1973 no statutory protection against 
unjustified dismissal and common law wrongful dismissal (permitted 
without reasons) applied. 

The personal grievance procedure introduced in the IRA 1973 included 
protection against unjustified dismissal.  Early case law established that 
to justify a dismissal an employer must be able to establish that the 
dismissal was carried out in a procedurally fair manner.   

While employee misconduct (the “no difference to the outcome” rule) 
has not been applied in the dismissal decision itself it is one factor 
taken into account in determining remedies. There is a statutory 
requirement to reduce remedies where the employees conduct 
contributed to the dismissal (introduced ECA 1991 but reflecting 
court’s long standing practice). Remedies may be reduced to zero. 

In 2010 the ERA s 103A(3) codified some of the case-developed 
requirements and included a “de minimus” provision that a dismissal is 
not unjustified if the defect was minor and did not result in the 
employee being treated unfairly. 

Scope of statutory protection has changed over time (see v 6) 

Explanation/Discount: Since 1973 any procedural failings (other than 
de minimus) will result in the dismissal be unjustifiable. The “no 
difference to the outcome” rule has not been applied in New Zealand. 

1974-1990 discounted by 0.5 to reflect coverage being restricted to 
union members. 
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8. Remedies for 
Unfair 
Dismissal 

Measures the extent to 
which the law provides 
effective remedies to 
employees against 
unfair dismissal 

 

0     = no remedy is available as of right 

0.33  = dismissed worker is normally entitled 
to compensation 

0.67  = the law provides for either 
reinstatement or compensation as 
alternative remedies 

1     = reinstatement is the normal remedy for 
unjust dismissal and is regularly 
awarded 

<1973 = 0 

1974 – 1990 = 
0.33 

1991-2014 = 0.67 

Strength of the law: 1970-1973 No protection against unjust dismissal 

1974-present,  Reinstatement has been an available remedy and at 
times has been specified as the “primary” remedy.  Section 123 of the 
Employment Relations Act allows for 3 remedies, reinstatement, 
reimbursement, compensation but in practice compensation has always 
the normal remedy. 

Explanation/Discount: Given that reinstatement is available and has 
been awarded a score of 0.67 seems justified.  Reinstatement is only 
sought in a small minority of cases and a low level of reinstatement is 
not untypical in other jurisdictions. 

1974-1990 discounted by 0.33 to reflect coverage being restricted to 
union members. 

9. Notice Period 
– Individual 
Dismissal 

Measures the length of 
notice, in weeks, that 
has to be given to a 
regular (full-time) 
employee with at least 
3 years’ employment. 

Score is normalised so that 0 weeks = 0, 12 
or more weeks = 1. 

 

 

 

 

 

 

 

 

1970 – 2014 = 
0.24 

Strength of the law: New Zealand has never had legislation providing 
for minimum periods of notice and period are highly variable across 
industries. 

1970-1990 Awards provided for notice  periods which in most cases 
was one week other than for causal/hourly workers. 

1991 – present: Legally required notice is that provided by contract or 
“reasonable” notice.  Such periods variable but in most cases be <1 
month.  Notice periods may be provided for in the employment 
agreement and the length of notice given may go toward the good faith 
assessment if a personal grievance was bought.  

Explanation/Discount: Value is based on the average figure of notice 
required for redundancy of 4 weeks (66 per cent) or less (Blumenfeld 
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et al 2013). A similar figure has been consistent across time. This is  
discounted by 1 week to reflect low coverage of CAs. 

10. Restrictions on 
Redundancies / 
Economic 
Dismissals 

Measures the extent to 
which the law restricts 
the conditions under 
which employees can 
be dismissed as a 
consequence of 
redundancy (that is, 
because their job is no 
longer required) 

0       = the law places no constraints or 
conditions on the capacity to make 
employees redundant 

0.33  = the law   mandates consultation  
prior to dismissal and/or notification to 
a state body agency 

0.67  = the law determines priority rules for 
redundancy (i.e., based on length of 
service, family responsibilities, etc)  

1       = the law requires an external agency 
or official agency to approve 
redundancies before they can be made 

 

1970 – 2004 = 0 

 

2005 – 2014 = 
0.33 

Strength of the law: There have never been statutory requirement as 
to selection for redundancy. 

Awards and collective agreements may contain such clauses.  In some 
cases these have been ‘last-on, first-off’ but almost always subject to 
the employer’s business needs. 

Case law in the ECA period held that employers had no obligation to 
consult employees relating to redundancy, or at best only minimally in 
relation to the implementation of a decision (Aoraki Corporation Ltd v 
McGavin [1998] 3 NZLR 276 (CA)). 

ERA 2000 introduced specific consultation requirements (strengthened 
in 2004).  Section 4 statutory duty of good faith good faith obligations 
to that of redundancies, obliging employers to consult and inform 
employees on matters that will impact their employment.  

If an employee feels that the selection process, selection criteria or the 
genuineness of the redundancy is questionable, they are able to bring a 
personal grievance. 

Explanation/Discount: Consultation requirements prior to 2000 were 
sufficiently weak that the law placed no constraints on capacity to 
make employees redundant. The ER Act 2000, and the 2004 
amendments, made consultation mandatory but went no further. 
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11. Compensation 
for 
Redundancies / 
Economic 
Dismissals 

Measures the 
severance pay, in 
numbers of weeks, that 
must be given to a 
regular (full-time) 
worker, employed for 
exactly 3 years who is 
made redundant 

The number of weeks’ severance pay. Score 
is normalised so that: 0 weeks = 0, 12 or 
more weeks = 1. 

 

 

 

 

1970 – 2014 = 0.1 Strength of the law: New Zealand has never had legislation providing 
for minimum periods of notice in cases of redundancy. 

Compensation is provided for in many collective agreements with 
average of about 6+2 formula up to appox 26 weeks (Blumenfeld et al 
2013). 

Explanation/Discount: 

6+2= equates to 10 weeks compensation or 0.8.  Pre-1991 awards 
tended to have consultation requirements but few had fixed severance 
payments and current CA coverage is less than 20% but not all 
agreements would provide severance pay. 

Score of 0.1 reflects some but very limited entitlement throughout the 
period. 
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C. Working Time and Pay   

12. Length of the 
Normal 
Working Week 

Measures the 
maximum duration of 
the normal working 
week, exclusive of 
overtime. 

Value is normalised so that: 0 = 48 hours 
or more (or the law places no limit on 
maximum duration of the working week); 
and 1 = 35 hours or less. 

1970 -2014 = 0.67 

 

 

Strength of the law: No fixed mandatory standard has applied in New 
Zealand and neither general statutes or contracts restrict working time 
other than in a limited number of safety sensitive industries (eg 
driving).  If a 40 hour week if stipulated it is usually to provides a cut 
off where some extra compensation may be paid. The standard 
working hours stipulated in awards and later collective agreements is 
proxy indicator of actual hours worked but subject to significant error 
in respect of maximum hours. 

1970-1990 Legislation provided for a standard 40hr/5day week but this 
was intended to define a standard working week beyond which 
overtime payments applied and did not apply where it was 
impracticable because of the nature of the industry 

Minimum Wage Act 1983 s11B provides that the regular working 
week is 40 hours per 5 day working week but this is purely the 
purposes of calculating the wage. 

1991-present.  There is no statutory provision for maximum working 
hours. The majority of CAs continue to provide for a 40 hours as the 
normal week-but see comments on overtime above.  

The Survey of Working Life (Statistics New Zealand, 2012) report that 
about 25% of employees work 45+ hours/week 

Explanation/Discount: Score of 0.67 reflects fact that a 40 week 
reflects the majority de facto situation in CAs and in general practice. 
A strict legal approach would give a value of 0.  
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13. Regulation of 
Working Hours 

Measures the extent 
to which daily 
working hours are 
limited by law.  

0     = no restriction on maximum daily 
working hours. 

0.5  = employers can derogate from 
limitations on daily working hours 
in certain circumstances. 

1    =  employers cannot derogate from 
limitations on daily working hours. 

 

1970-1990 = 0.5 

1991 – 2014 = 0 

Strength of the law: No fixed mandatory standard has applied to daily 
working hours in New Zealand. 

1970-1990 Legislation provided for a standard 40hr/5day week but this 
was intended to define a standard working week beyond which 
overtime payments applied and did not apply where it was 
impracticable because of the nature of the industry.  

Minimum Wage Act 1983 s11B provides that the regular working 
week is 40 hours per 5 day working week but this is purely the 
purposes of calculating the wage. 

Under the HSE an employer must take all practicable steps to ensure 
their employees working conditions are safe, including that their hours 
are not too long and that they are afforded adequate breaks. There is no 
stipulated limit on how many hours an employee can work daily. 

Explanation/Discount: Score of 0.5 reflects a de facto situation in 
CAs and in general practice. A strict legal approach would give a value 
of 0. 

 

14. Wage Premium 
for Working 
Overtime 

Measures the extent 
to which a wage 
premium for working 
overtime hours (that 
is hours worked in 

0     = there is no legal requirement to pay 
a wage premium for overtime hours. 

1970 – 1990 = 0.8 

 

Strength of the law: 1970-1990 Awards covering the majority of 
employees provided premia for overtime work at standard rates. 
“Standard” overtime rates in New Zealand have been time and a half 
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excess of the normal 
maximum) is 
required by law. 

0.5  = there is a legal requirement to pay a 
wage premium for overtime hours in 
limited situations. 

1     = a wage premium must normally be 
paid for overtime hours. 

1991 – 2014 = 0 for the 1st 3 hours and then double time throughout the period 1970-
present 

Since 1991 the trend has been for a move away from overtime rates to 
the extent that figures for percentage of employees entitled to overtime 
at premium rates in CAs is now only 32 %only (Blumenfeld et al):  

Explanation/Discount:  

1970-1990 score is discounted by 0.2 to reflect that awards and public 
sector conditions would not apply to the total workforce. 

Post-1991 score reflects the fact that provisions do not cover “most” of 
the workforce 

15. Minimum Wage Measures whether 
there is any legally 
mandated minimum 
wage that applies 
generally to 
employees 

0 = there is no minimum wage. 

1 = there is a minimum wage that reflects 
basic living costs. 

 

 

 

 

1970 – 2014 = 1 Strength of the law: 1970-1983: Minimum Wage act 1945 set a 
standard but separate male/female minimum wage. This rate is 
reviewable by Order in Council when appropriate. 

1983 – present: Minimum wage Act is oldest piece of employment 
legislation still operating in New Zealand. Section 5 provides that the 
Minister of Labour shall annually review the set minimum wage to 
reflect the costs of living.  

The minimum wage as a proportion of mean earnings has fluctuated 
significantly Brosnan and Wilkinson (1989) report the proportion 
between 1972 and 1987 (3 year intervals) as 0.44, 0.6, 0.49, 0.37, 0.3 
and 0.53. At the time of the 2010 Minimum Wage Review (Dept 
Labour) the minimum wage was 64 % of median hourly earnings 
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Explanation/Discount: there has been a minimum wage that reflects 
basic living costs throughout the period 

16. Paid Recreation 
Leave 
Entitlement 

Measures the number 
of paid recreation 
leave days per year 
guaranteed by law 
(including both 
annual leave and 
public holidays). 

The number of paid recreation leave days 
(that is, working days) per year provided 
by law 

Value is normalised so that: 0 = none, 0.5 
= 15; and 1 = 30 or more 

 

 

 

 

 

 

 

1970 – 1973 = 0.7 

 

1974 – 2006 = 0.86 

 

2007 – 2014 = 1 

Strength of the law:  Annual Leave Minimum annual leave 
entitlements have been regulated by statute throughout the period 
(currently Holidays Act 2003).  The number of days of paid annual 
holiday has increased over that time.  The entitlement to take leave 
accrues after each year’s employment. 

Public Holidays The entitlement of 11 days has been constant since 
1973 but depending on weekends number might vary from 9-11.  In 
2013 the remaining 2 holidays were “Mondayised”.  Numbers assume 
11 days which tends to occur most years. 

Total days 

1970-1973 2 weeks (10 working days annually + 11 public = 21) 

1974 - 2006 3 weeks (15 + 11 = 26) 

>2007 4 weeks (20 + 11 = 31)  

Entitlement to holidays is not extinguished if holidays are not taken.  
Employees are entitled to be paid accrued holiday pay on termination 
including pro-rata amount for < 1 years’ service. 

Note; in earlier legislation holidays were stated as working days.  The 
most recent Act uses “weeks”  
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D. Discrimination, and Health and Safety 

17. Discrimination 
in Employment 

Measures whether the 
law prohibits 
discrimination in 
employment (eg, 
hiring, dismissal and 
conditions of 
employment) on the 
basis of a person’s 
gender, 
ethnicity/race, 
disability, or religious 
beliefs 

0       =  the law does not prohibit an 
employer discriminating in 
employment 

0.5    = the law prohibits discrimination in 
employment on a narrow range of 
grounds with some exceptions 

1       =  the law prohibits discrimination in 
employment on a broad range of 
grounds with only limited exceptions  

1970 = 0 

1971 – 1976 = 0.25 

1977-1992 = 0.75 

1993 – 2014 = 1 

Strength of the law: Race relations Act 1971 provided the first 
protection against discrimination in employment. Section 5 prohibits to 
refuse any person work, or to offer less favourable working terms than 
another person on the base of race, colour, or ethnic or national origins. 

The Human Rights Commission Act 1977 extends the prohibited 
grounds of discrimination to include religion, gender, marital status 
and ethical belief. 

The Human Rights Act 1993 consolidated these two Acts and also 
extended protections further so to also include age, disability, political 
opinion, employment status, family status and sexual orientation. 
(Discrimination has been a grounds for personal grievance action since 
Labour Relations Act 1987.)  

Explanation/Discount: Scores reflect the proportion of the listed 
grounds covered 

All stated grounds except disability have been covered since 1977.  

Disability was added in 1993. 

 

18. Health and 
Safety in the 
Workplace 

Measures the extent 
to which the law 
imposes a 
requirement for 

3 =  the law imposes no specific 
obligation on the employer to take 
account of workplace health and 
safety 

1971 – 1980 = 0.5 

1981 - 2014 = 1 

Strength of the law: Until 1980, occupational health and safety was 
largely regulated by 6 key agencies, including the Department of 
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employers to 
maintain a safe 
workplace  

0.5    =  the law imposes a limited number 
of workplace health and safety 
standards 

1       =  the law imposes a general duty to 
maintain a safe workplace together 
with a comprehensive system of 
specific rules implementing this duty 

 

 

 Labour and the Department of Health. The law surrounding OHS was 
scattered through 27 pieces of legislation. 

The Factories and Commercial Premises Act 1981 consolidated the 
previous provisions, prescribing health and safety standards to 
workplaces, giving added stipulations for certain occupations which 
were considered more hazardous. That Act imposed a general duty on 
the occupier of an “undertaking” to take all reasonable precautions for 
the safety and health of workers and person lawfully on the premises of 
the undertaking” (s 18). 

The Health and Safety in Employment Act 1992 is extensive and 
provides the large majority of health and safety provisions in New 
Zealand, providing minimum standards, processes for ensuring those 
standards are upheld and penalties if they are not. Section 6 lays down 
a general duty that provides  “Every employer shall take all practicable 
steps to ensure the safety of employees while at work.” 

Government has announced its intention to introduce new legislation 
based on the Australian Model Law Probably from 2016).. 

Explanation/Discount: Score reflects that New Zealand since 1981 
has had relatively strong health and safety protections surrounding the 
workplace throughout the period and that the relevant Act has set out a 
general duty on employers towards employees but extended to other 
workers etc on the relevant premises. 
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E. Voice and Representation   

19. Right to 
Organise and 
Form a Trade 
Union. 

Measures the extent 
to which there is a 
legal right to organise 
and form trade unions 

0     =  the law prohibits workers from 
organising or joining a union 

0.33  = the right to organise and join a 
trade union is restricted by law to 
only government sanctioned unions 

 0.5   = it is not unlawful to join a union, 
but no specific rights or protections 
are conferred 

0.67  = the right to organise and ‘freedom 
of association’ are mentioned in the 
constitution or relevant statute as a 
matter of public policy or public 
interest, with moderate protections 
against victimisation and retaliation 

1    =  the law provides the right to 
organise and includes strong 
protections against victimisation and 
retaliation 

 

 

 

 

 

 

1970-1990 = 1 

 

1991 – 1999 = 0.5 

2000 – 2014 = 0.67 

Strength of the law: There are no provisions in any constitutional 
instrument referring to trade unions.  NZBORA (not entrenched) does 
list freedom of association as a right.  Case law confirms this includes 
the right to associate in trade unions.  

The right to unionisation has been legally supported since the late 19C 
and was specified object of the IC&A Act 1894. New Zealand has not 
ratified ILO convention 87 and did not ratify convention 98 until after 
2000. 

1970-1990.  IC&A Act/LRA provided for the registration of unions 
including corporate personality.  Was a system of monopoly unionism 
ie 1 union per occupation/area. From 1936 membership was 
compulsory for award-covered workers.  Non-IC&A unions could 
form as either unincorporated bodies or usually as incorporated 
societies (IS Act 1908).  Most public sector unions were of this form. 

1991-1999  all unions registered at time ECA came into force deemed 
to be incorporated societies. Virtually all references to unions removed 
from legislation and no specific legal rights afforded to unions (TU Act 
remained in force)   

2000-present.  ERA part 3 deals with Freedom of Association and 
allows for voluntary union membership. A union is an incorporated 
society that registers as a “union” under the ERA-some minimal 
prerequisites. There is very limited protection for union activities 
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 (other than formal office-holders) and protection against anti-union 
activities requires that there be “undue influence” in a strict legal sense. 

Explanation/Discount: score of 1 prior to 1991 reflects compulsory 
membership which effectively negated anti-union actions  

Score of 0.67 after 2000 reflects the fact that while protections are in 
place they are of limited effectiveness. 

20. Right to 
Collective 
Bargaining 

Measures the extent 
to which the law 
provides an 
enforceable right for 
unions to engage in 
collective bargaining  

 

0     =  the law prohibits collective 
bargaining 

.33  = the law restricts the right to engage 
in collective bargaining in certain 
industries or sectors (e.g. public 
sector workers) or for particular 
categories of workers (managerial 
employees)* 

0.5   = it is not unlawful to engage in 
collective bargaining, but no specific 
rights or protections are conferred 

0.67  = the right to engage in collective 
bargaining is mentioned in the 
constitution or relevant statute as a 
matter of public policy or public 
interest 

1     = the law provides the right to engage 
in collective bargaining and 
prescribes procedures for doing so 
(e.g., bargaining in good faith) 

1970 – 1990 = 1 

1991 – 1999 = 0.5 

2000 – 2014 = 1 

Strength of the law: The discussion treats the processes of the 
compulsory conciliation and arbitrations systems, as synonymous with 
‘collective bargaining’ in that unions and employers had the right to 
seek a response from either industrial tribunals, or each other, or both, 
in respect of collective demands.  

1970-1990 right to CB secured through the IC&A system. 

1991-2000. Employers not obliged to bargain collectively under ECA 

2000-present ERA.  Unions entitled to bargain on behalf of members 
and there is an obligation on employers to engage in bargaining in 
good faith 

Explanation/Discount: 

Not required 
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21. Duty to Bargain Measures the extent 
to which the law 
imposes an 
enforceable duty on 
employers to engage 
in collective 
bargaining with 
unions, works 
councils or other 
organizations of 
workers  

0    =  employers may lawfully refuse to 
engage in collective bargaining with 
the genuine representatives of 
workers. 

 0.5  = employers  are required to engage 
in collective bargaining with a union 
or genuine worker representative 
where a majority of workers support 
collective bargaining 

1    =  employers have a legal duty to 
engage in collective bargaining in all 
cases where worker representatives 
request this.   

 

 

 

 

1970 – 1990  = 1 

1991 – 1999 = 0 

2000 – 2014 – 1 

Strength of the law:  1970-1984 the conciliation and arbitration 
system required employers to engage in negotiations/bargaining with 
the relevant registered union. Until 1984 the possibility of compulsory 
arbitration meant there would be a settlement.   

1984-1990 as above except no compulsory arbitration but bargaining 
within the conciliation process was still required. 

1991-2000 Employers required to “recognise the authority” of a 
representative to negotiate for workers but no obligation to actually 
bargain with workers. 

2000-present.  Employers required to bargain in good faith with a 
union representing its employees  

Explanation/Discount: 

Not required 
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22. Extension of 
Bargaining 

Measures the extent 
to which the law 
regulates the 
extension of 
collective agreements 
to the sectoral, 
regional and/or 
national level 

0   = the law prohibits the extension of 
collective agreements beyond the 
workplace or enterprise levels  

0.5 =  the law allows for multi-employer 
collective bargaining and 
agreement-making on a voluntary 
basis 

1   =  the law extends collective 
agreements to third parties at the 
national and/or sectoral/regional 
levels (extensions may be automatic, 
subject to government approval or 
subject to a conciliation or 
arbitration procedure)  

 

1970 – 1990 = 1 

1991 – 2014 0.5 

Strength of the law: 1970-1990 Coverage of awards extended to all 
employers and employees in the defined occupation/industry (blanket 
coverage) 

1991-present.  Coverage collective contracts/agreements dependent on 
party status and may not be extended to non-signatories 

There are various sectors of trade or services for which employees are 
covered by a general collective agreement, teachers, nurses etc.  

Outside the state sector there is very limited multi-employer bargaining 
but may be enterprise agreements that reflect pattern bargaining. 

 

Explanation/Discount: 

Not required 

 

23. The Right to 
Participate in 
the Management 
of the Enterprise 

Measures the extent 
to which the law 
provides employees 
with a mechanism, 
such as a works 
council or enterprise 
committee, to 
participate in the 
management of the 
enterprise (eg, in 

0      = the law provides no mechanism for 
employees to participate in the 
management of the enterprise 

 0.33  =  the law provides for information 
and consultation of workers or 
worker representatives on certain 
matters, but where there is no 
obligation to maintain a standing 

1970 – 1999 = 0 

2000 – 2014 = 0.33 

 

Strength of the law: There is and has been no provision for the 
codetermination of  board membership nor for work councils or similar 
bodies in New Zealand 

Consultation or information rights existed in some awards (1970-1990) 
and collective employment contracts (1991-2000). Outside a 
contractual provision an employer had no obligation to consult. 

Since 2000 there has been an obligation to consult all employees (or 
their union where they are union members) in relation to a range of 
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relation to 
occupational health 
and safety) 

body such as a works council or an 
enterprise committee 

0.67   = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise 
committee or other mechanism for 
employee consultation, but this body 
does not have the power of co-
decision making 

1     = the law requires an employer to 
constitute under certain conditions a 
works council or enterprise 
committee or other mechanism for 
employee consultation (including 
employee representation or 
nomination of board-level directors 
in business organisations), and this 
body has legal powers of co-decision 
making 

 

 

 

 

matters which includes “the effect on employees of changes to the 
employer’s business:; proposals “that might impact of the employer’s 
employees including proposals to contract out work done by the 
employees or to sell or transfer all or part of the employer’s business.”  
These provisions were strengthened in 2004 in relation to employers 
“‘proposing to make a decision …likely to have an adverse effect on 
the continuation of employment “ of 1 or more employees.: ERA s4 

Since 2002 The HSE Act has  provided for OSH Committees to be 
established in a workplace. One requirement on employers under the 
HSE Act is that they must provide their workers with reasonable 
opportunities to participate in ongoing processes for the improvement 
of health and safety 

Explanation/Discount: 

Not required 

F. Industrial Action   
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24. Right to Engage 
in Industrial 
Action 

Measures the extent 
to which the law 
provides 
unions/employees 
with the right to 
engage in industrial 
action (i.e. strike, go-
slow or work-to-rule) 
in relation to their 
own wages or 
working conditions  

0     =  the law prohibits unions/employees 
from engaging in industrial action 
against an employer 

0.33    = there are no explicit legal 
sanctions against industrial action, 
but workers engaging in industrial 
actions are not protected against civil 
remedies 

0.67    = industrial action is generally 
lawful in the context of collective 
bargaining, but otherwise prohibited 
(e.g., in rights disputes) 

1     = there is a general right for unions 
and employees to take industrial 
action for both rights and interests 
disputes 

 

 

 

 

 

 

 

 

 

1970 – 1973 = 0 

1974 – 1986 = 0.33 

1987 – 2014 = 0.67 

Strength of the law: Unofficial strikes have never been lawful in New 
Zealand and for much of the period all strikes were unlawful. 

Common law 

1970-1986 All strikes were potentially unlawfully at common law 

1987-present.  Strikes that fall within the statutory definition of 
“Lawful” are protected from actions based on breach of contract or the 
economic torts.  

Strikes that fall outside the definition “unlawful” strikes) continue to 
attract liability. 

Statute 

1970-1973 all strikes were illegal under the arbitration system 

1973-1987 no statutory  penalties for strikes relating to a dispute of 
interest (ie a dispute intended to result in an award or collective 
agreement) unless the dispute was officially in conciliation / arbitration 
or 14 days’ notice had not been given if the strike was in an essential 
industry.  Penalties remained in other cases. 

Definition of “lawful” industrial action 

1987-1990: action relating to a dispute of interest (ie a dispute intended 
to result in an award or collective agreement) 
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1991-present: action relating to the negotiation of a collective 
employment contract (1991-2000) / collective agreement (2000-
present) intended to cover the parties to the action 

2000 – present.  Industrial action is not lawful until 40 days after 
bargaining is initiated – however as bargaining can be initiated up to 60 
days before a collective agreement expires this period is of minimal 
importance (see peace obligation 

Since 1974 14 days’ notice of industrial action must be given if the 
action affects an “essential industry” or 3 days if it will affect  

Explanation/Discount: 

Not required 

25. Lockouts The extent to which 
the law permits 
employers to engage 
in employee lockouts 
in the collective 
bargaining process. 

0    = if employers are generally permitted 
to lockout employees. 

0.5 = employers are permitted to lockout 
employees in specified 
circumstances. 

1    = if employers are not permitted to 
lockout employees. 

  

1970 – 1973 = 1 

1974 – 1986 = 0.5 

1987 – 2014 = 0 

Strength of the law: The law on lockouts mirrors that for strikes as 
described above   

Explanation/Discount: 

Not required 

 

26. Replacement of 
Striking 
Workers 

Measures whether the 
law provides 
employers with the 
right to fire striking 
workers or hire 

0 = the law does not prohibit employers 
from firing striking workers or hiring 
replacement labour 

1970-1973 = 0 

1974-1986= 0.2 

Strength of the law: The question is answered in relation to “lawful” 
action.  If action is “unlawful” replacement and/or dismissal of 
unlawful strikers has never been prohibited. 
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replacement labour to 
maintain the plant in 
operation during a 
strike 

 

0.5 = employers are prohibited from firing 
striking workers or hiring replacement 
labour in specified circumstances 

1 = the law prohibits employers from 
firing striking workers or hiring 
replacement labour   

 

 

 

 

 

 

 

 

1987-1999 = 0.4 

2000-2014 = 1  

   

The question is complicated as conflating two variables 

 as there may be limits on dismissing strikers 
  independently of this there may be restrictions (or not) on the 

use of short term replacements. 
  

1. Use of replacement labour to maintain operations 

1970-1990 There was no legal  prohibition on the use of replacement 
labour during industrial action but until 1991 the ability to take 
secondary action was an effective deterrent.  

1991-2000 employers able to hire replacement labour during a lawful 
industrial action 

2000-present employers prohibited from hiring replacement labour 
except for safety and health reasons. 

2. Dismissal of workers striking lawfully 

1970-1973  lawful but constrained by probability of secondary action 

1973-1986 dismissal of lawful strikers may have constituted unjustified 
dismissal unless entire workforce dismissed (few if any examples of 
this) 

1987-present.  Law untested but probably prohibited. Lawful strike 
provides protection from actions based on breach of contract and is 
also likely to constitute unjustified dismissal given the legally 
recognised right to strike 

Explanation/Discount: 
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1970-1973 = 0 as no prohibition on either 

1974-1986 = 0.2 as was personal grievance protection if a lawful 
striker was dismissed.  Replacement labour permitted 

1987-1999 =0.4 as personal grievance protection increased if a lawful 
striker was dismissed as clear definition of “lawful” strike enacted. 
Replacement labour permitted 

2000-2014 = 1 as both prohibited 

 

G.   Dispute Resolution and Compliance   

27. Resolution of 
Interest Disputes 

Measures the extent 
to which state 
agencies have powers 
of dispute settlement 
over interests 

0      = the state does not intervene other 
than via the ordinary court system 

0.33 = there is a specialised state agency 
able to deal with interests disputes, 
but only where both parties agree 

0.67 = there is a specialised state agency 
able to compulsorily 
conciliate/mediate over interests 
disputes (i.e., the outcome cannot 
be imposed on the parties by the 
agency) 

1      = a state agency has power to 
compulsorily resolve interests 

1970-1983= 0.5 

1984– 1990= 0.33 

1991 –2014 = 0 

Strength of the law:  1970-1983 conciliation and arbitration were 
available to settle all disputes and until 1973 would be expected to do 
so by an award of CoA.   

Arbitration and mediation was compulsory until 1984 it was unlawful 
to strike in any circumstances. 

1984 Repeal of mandatory conciliation and arbitration required the 
consent of both parties 

1991 –2004– provision for mandatory arbitration or similar  

2004-present.  Arbitration possible but only if egregious bad faith and 
is sought by one of the parties. 
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disputes and impose a settlement 
(e.g., a power to arbitrate) 

 

 

 

 

 

 

 

 

 

Since 2000 state agencies have had no power to intervene except on the 
application of one of the parties. 

Explanation/Discount: Score of 0.5 for 1970-1984 reflects the fact 
that in practice, and after 1973 in law, compulsory arbitration only 
occurred if one party sought  arbitration but in practice this was very 
rare. 

Since 2004 there has been power for the Authority to “determine” a 
collective agreement but only on the application of party and subject to 
very onerous criteria.  It has not been used and has been discounted for 
that reason. 

28. Inspection Measures the powers 
of inspection of state 
agencies in relation to 
minimum labour 
standards governing 
pay, working time 
and leave 

0      = there is no labour inspectorate 

0.5   = there is a state labour inspectorate 
but individual inspectors’ powers 
are limited (in terms of powers to 
gain access  to firms, their 
documents and their workers, and 
work processes) 

1      = there is a state labour inspectorate 
in which individual inspectors have 
broad powers to investigate and 
prosecute firms  

1970 – 1990 = 1 

1991 – 1999 = 0.5  

2000 – 2014 = 0.8 

Strength of the law:  1970 – 1990  IC&A Acts, IRA and LRA gave 
Labour Dept inspectors broad powers to enforce labour statutes and 
awards. 

1991-2000 Inspectors only concerned with violations of Acts relating 
to minimum floor of rights.  (minimum wages, holidays etc) 

2000 – present.  Inspectors have broad powers to enforce all labour 
legislation but not terms of employment agreements. 

Explanation/Discount: Score of 0.8 for 2000 to present reflects that 
inspectors have broader powers than envisaged by the 0.5 criteria but 
enforcement does not extend to agreements. 
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29. Sanctioning Measures the 
sanctioning powers of 
state agencies in 
relation to minimum 
labour standards 
governing pay, 
working time and 
leave 

0      = there are no penalties for breach of 
minimum labour standards other 
than recovering underpayments 

0.5   = monetary fines may be imposed for 
breach of minimum labour 
standards 

1      = monetary fines and/or 
imprisonment may be imposed for 
breach of minimum labour 
standards 

1970 – 2014 = 0.5 Strength of the law:  1970 (and before) –Present. All statutes setting 
minimum standards contain provisions permitting both recovery of 
underpayments or equivalent and the imposition of a fine or a penalty 
(a penalty being a “civil fine”). 

Explanation/Discount:  

Imprisonment is an option under H&S legislation and also under the 
Immigration Act 2009 for the exploitation of persons not entitled to 
work in New Zealand which includes “serious” breaches of the core 
labour standards. Given the limited scope of this legislation and the 
very low use of imprisonment these provisions are ignored in 
calculating the value. 
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H. Social Protection    

30. Unemployment 
benefits - level 

Measures the 
replacement ratio of 
state-based 
unemployment 
benefit schemes for 
full-time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

 

 

 

 

 

 

 

 

 

 

 

 

The percentage of the gross salary of an 
individual on average earnings that is 
replaced by the gross unemployment 
benefit (eg, 80% = 0.8) 

 

 

 

 

 

 

 

 

 

 

 

 

 

1970 = 0.28 

1975 = 0.30 

1980 = 0.28 

1985 = 0.34 

1990 = 0.28 

1995 = 0.25 

2000 = 0.24 

2005 = 0.22 

2010 = 21 

2013 = 0.20 

Explanation/Discount: From 1970 until 2010 these figures are derived 
from average fulltime adult ordinary time earnings and benefit rates 
published in the New Zealand Official Yearbook (Statistics New 
Zealand). 2013 figures are from Statistics New Zealand Income Survey 
and Dept Social Welfare published benefit rates.  All benefit figures 
are for an adult single person. 

. 
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31. Unemployment 
benefits - 
duration 

Measures the 
maximum duration of 
unemployment 
benefits at their initial 
rate for a full-time 
employee who has 
been in continuous 
employment for at 
least 3 years 

0       =  initial benefit continues for less 
than 6 months 

0.33  =   initial benefit continues for 6 
months or more, but less than 1 year 

0.67  =  initial benefit continues for more 
than 1 year, but less than 2 years 

1.0    =   initial benefit continues for 2 or 
more years 

Many countries offer a two-tier system 
whereby unemployed workers kick off with 
a high replacement rate based on social 
insurance, then after 6 months or a year or 
two years this ends and they drop down to 
a much lower social assistance rate. This 
item refers to the duration of benefits at 
their initial rate. 

1970-2014 = 1 Strength of the law: Unemployment benefit (now job seeker support) 
has since before 1970 remained payable as long as the beneficiary 
satisfied the conditions of eligibility. 

32. Paid Sick Leave Measures the number 
of sick days per year 
paid at full pay per 
year 

The number of paid sick days (that is, 
working days) per year provided by law 

Value is normalised so that: 0 = none, 0.5 
= 15; and 1 =  30 days or more 

 

 

 

 

 

1970-2014 = 0.16 Strength of the law: 1970 to 1991 sick pay was regulated by the 
relevant award. The standard period throughout the period was 5 days 
sick leave with an accumulation of between 30 and 50 days. While the 
core 5 days did not change over the period the qualifying period of 
service reduced generally from 12 months to six months.  Bereavement 
was separate. 

1991-2000: The Holidays Act 1981 s 30A (enacted in 1991 at the same 
time as the Employment Contracts Act 1991) allowed five days of paid 
“special leave” in a 12 month period (after 6 months service).  This 
leave encompassed sick leave for the employee, leave to care for a sick 
dependent and bereavement leave. Untaken leave did not accumulate. 
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 2004-present.  The Holidays Act 2003 now provides for 5 days sick 
leave (after 6 months service) that may be used for either the 
employee’s sickness or to care for a sick dependent.  That leave if 
unused may accumulate to 20 days leave in any one year.  
Bereavement leave is separately provided for. 

Explanation/Discount: While the base 5 days of paid sick pa 
remained constant throughout the period the removal of the right to 
accumulate leave between 1991 and 2004 significantly reduced the 
entitlement. This is not reflected in the value? 

33. Workplace 
Injury 
Insurance 
(Workers’ 
Compensation) 

Measures the 
replacement ratio (in 
the first year 
following the claim) 
of an injured 
worker’s entitlement 
under any public 
insurance scheme for 
workplace injury to 
the injured worker’s 
employment income 
prior to injury  

The percentage of the gross salary of an 
individual on average earnings that is 
replaced by the gross average insurance 
payment (eg, 80% = 0.8) in the case of 
total incapacity to work 

 

 

 

 

1970-1973 = 0.64 

1974-2014 = 0.8 

Strength of the law: 1970 – 1974.  Workers Compensation Act 1956 
provided for compensation of 80 per cent of weekly earnings for a 
period of up to six years.  However the maximum rate was well under 
80 per cent of median earnings. The index figure is an approximation 
using the 1970 rate ($32 per week) as a percentage of average weekly 
earnings for that year ($50) 

1974 to present. The accident compensation scheme (ACC) was 
introduced by the Accident Compensation Act 1972 and came into 
force on 1 April 1974.  It is currently regulated by the Accident 
Compensation Act 2001.  The level of compensation for lost income is 
80 per cent of lost earnings.  For the first week this is paid by the 
employer and thereafter by ACC.  There is a maximum figure for loss 
of earnings but that is significantly higher, approximately twice, full-
time median earnings. (for example the median full time weekly wage 
for June 2013 quarter was $962.00 and the ACC maximum weekly 
compensation is $1847). 
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Explanation/Discount: The 1970-74 figure is an approximation based 
on available data in the New Zealand Official Yearbook for 1970 
(Department of Statistics). 

34. Disability 
Insurance 

Measures the 
replacement ratio of 
state-based benefits 
for non-work related 
disability for full-
time employees 
(without a spouse or 
dependents) in 
normal employment 
on median earnings 

 

The percentage of the gross salary of an 
individual on average earnings that is 
replaced by the gross average insurance 
payment (eg, 80% = 0.8) in the case of 
total incapacity to work 

 

 

 

 

 

 

 

 

 

1970 = 0.28 

1975 = 0.30 

1980 = 0.22 

1985 = 0.34 

1990 = 0.25 

1995 = 0.26 

2000 = 0.24 

2005 = 0.22 

2010 – 0.21 

2013 = 0.20 

Explanation/Discount: From 1970 until 2010 these figures are derived 
from average fulltime adult ordinary time earnings and sickness benefit 
rates published in the New Zealand Official Yearbook (Statistics New 
Zealand). 2013 figures are from Statistics New Zealand Income Survey 
and Dept Social Welfare published benefit rates.  All benefit figures 
are for an adult single person. 

Note that from 1974 onwards all non-work accident related benefits are 
covered by ACC and the benefit is as for variable 33. 
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35. Old 
Age/Retirement 
Pension   

Measures the 
replacement ratio of 
state-based retirement 
benefits for a full-
time employee in 
normal employment 
for a minimum of 
three years 

The percentage of the gross salary of an 
individual on average earnings that is 
replaced by the gross retirement benefit 
(eg, 80% = 0.8) 

 

 

1970 = 0.28 

1975 = 0.30 

1980 = 0.36 

1985 = 0.46 

1990 = 0.33 

1995 = 0.43 

2000 = 0.36 

2005 = 0.33 

2010 = 0.34 

2013 = 0.36 

Strength of the law: 1970- 1977 Social Security Act in 1938 adopted 
a dual pension system with a choice between an untaxed Age 
Benefit subject to an income test or a taxable but non-tested 
Superannuation Benefit.  

The National Superannuation scheme introduced in 1977 remains the 
basis of the current scheme. The calculation of the rate has changed 
over time and there are also two rates (married and single but some 
other limited permutations which have been varied from time to time). 
Basis is that payments are taxable but not means-tested and available to 
all who meet the relevant residency/age qualifications.  The main 
changes from 1977-present were: 

 1977 – 1979: From age 60 with gross rate for a married 
couple 70 per cent ( 8 0  p e r  c e n t  f r o m  1 9 7 8 )  of the 
average ordinary weekly wage and the gross rate for a single 
person was fixed at 60 per cent of the gross married rate. 
(increase to 80 per cent  

 1979: rates revised to reflect a net rather than gross 
relationship with average wages. 

 1985: National Superannuitant surcharge was introduced at 
the rate of 25 cents for every complete dollar of a 
superannuitant's taxable other income in excess of certain 
limits.  About 10 per cent of superannuitants lost all 
entitlement and another 13 per cent some entitlement. The 
surcharge was abolished in 1998. 

 1989 net rates were increased by the lesser of price and 
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wage movements, and intended to move in a band of between 
65 and 72.5 percent of net wages.  

 1990: renamed Guaranteed Retirement Income. A living 
alone allowance of $20 gross per week was introduced for 
single people, which brought the after-tax payment for 
those who qualified up to 65 percent of the combined married 
rate. 

 1991:  renamed National Superannuation and the qualifying 
age was increased to 61, to increase so to 65 by April 
2001. 

 1993: A multi-party accord on retirement income policies 
signed by the Alliance, Labour and National parliamentary 
parties and formalised by the Retirement Income Act 1993. 
Renamed New Zealand Superannuation. Rates were 
required to be adjusted by price movements subject to the 
new married couple rate being between 65 and 72.5 percent 
of the average wage. 

 1998: 65 percent floor for the link with average wage 
levels lowered to 60 percent. 

 2000:  65 percent floor for link with average wage levels was 
restored 

Explanation/Discount: From 1970 until 2010 these figures are derived 
from average fulltime adult ordinary time earnings and benefit rates 
published in the New Zealand Official Yearbook (Statistics New 
Zealand). 2013 figures are from Statistics New Zealand Income Survey 
and Dept Social Welfare published benefit rates.  All benefit figures 
are for an adult single person. 

 

 



        New Zealand 

 

202 

 

Variable Title Definition  Values Numerical Score Explanation: Description of Rationale   

 

 

 

 

36. Paid Parental 
Leave 

Measures 
replacement ratio of 
paid parental leave 
benefits at 12 weeks 
after the 
commencement of 
parental leave, based 
on a full-time 
employee in normal 
employment for a 
minimum of three 
years 

The percentage of the gross salary of an 
individual on average earnings that is 
replaced by the gross parental leave benefit 
(eg, 80% = 0.8. The score is reduced 
proportionately where the duration of paid 
parental leave is less than 12 weeks) 

1970-2001 = 0 

2002-2014 = 0.58 

Strength of the law: Paid parental leave was not provided for by law 
until 2002 and then for a period of 12 weeks. This was extended to 13 
weeks in 2004 and 14 in 2005.  The current government has announced 
that this will increase to 16 weeks in 2015 and 18 in 2016. 

The Parental Leave and Employment Protection Act 1987 Part 7A 
provides that the maximum payment for paid leave is to be adjusted 
annually by any percentage movement upwards in average ordinary 
time weekly earnings. 

Explanation/Discount: Figure is based on maximum rate at the time 
of the June 2013 quarter New Zealand Income Survey.  
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